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BBEJAEHUE

Ha coBpemMeHHOM 3Tamne, pa3BUTHE HALMOHAIIBHOM SKOHOMHUKH MPOUCXOIAUT
B YCJOBHSIX DKOHOMHYECKHX MPOTHBOPEUYMA M CAHKIMOHHBIX KOH(IUKTOB, YTO
OCJIOKHSIET TPOIPECC TOPrOBO-XO3SMCTBEHHBIX CBA3CH M MEMIAET PA3BUTHUIO
IPEANPUHUMATEILCKON JIESITEIbHOCTH KaK HAa BHYTPEHHEM, TaK M HAa BHEIIHEM
peiHke. HeoThemiemoil dacTbio MNpeANpUHUMATENIbCTBA B pas3pe3e  Jo0oil
pa3BUTOM HKOHOMHKHM CTAaHOBHUTCS TIOCPEIHHMYECKAs JEATEIIBHOCTh, KOTOpas
MPEACTABISCT COOOM HEMPEPHIBHO pPa3BUBAIOIIMKACS MEXaHHU3M, TPeOYIOmuii
COOTBETCTBYIOIINX CBOEMY PA3BUTHIO IMPABOBBIX NHHOBAIUH.

B nacrosiee Bpemst npuoputeTHOW U Hanbosiee BocTpeOoBaHHON (popmoit
MOCPEAHUYECKNX  OTHOLIEHWWA  SIBISIETCS  areHTCKuil  goroBop.  CeromHs
MOCPETHUKaM OTBOAMTCS Beaylias poyib B (OPMHUPOBAHUU XO3SICTBEHHBIX,
TOPrOBBIX M HMHBIX CBSI3eH B Pa3lMYHBIX cdepax AesTeNbHOCTH KaK BHYTPU
CTpaHbl, TaK W Ha MEXIYHApPOOHOM YpoBHE. Bwmecte ¢ TeM, aHamu3
OTEYECTBEHHOTO  3aKOHOJATENbCTBA U  CyNeOHOW TMpakTUKU B  o0dacTu
areHTUPOBAHUS YKa3bIBAET HA HAJMYME CYIIECTBEHHBIX MPABOBBIX MPOOEIOB, YTO
YCIOXKHSIET  MPAKTHYECKOE pUMEHEHUE areHTCKOro JI0TOBOpA B
PEANPUHAMATENBECKON JEATEIbHOCTH.

HecMmoTpss Ha TO, 4YTO areHTCKHME OTHOUIEHUS  3aKOHOJATEIhHO
YpEryJIMpoOBaHbl TMOJIOKEHUSIMU TaBbl 52 I'paxkmaHckoro koxaekca Poccuiickoit
Oenepanuu  (maee 'K P®), cmemmanmuctel B 007acTH MpaBa OTMEYAIOT
HEJOCTATOYHYI0  W3YYEHHOCTh  CHEUU(UUECKHMX  OCOOEHHOCTEeH  JaHHOU
JIOTOBOPHOW KOHCTPYKIIMH, MOJYepKHUBas 0OOOIIEHHOCTh OTAENbHBIX IMOHSATHH,
OTCYTCTBHE HOPM, MOCBAIIECHHBIM Y3KOCHEIUAIU3UPOBAHHBIM BUAAM areéHTCKOIrO
norosopa. Kpome Toro, B IOpuIM4ECKOM JINTEPAType OCTAIOTCS AUCKYCCUOHHBIMU
BOIIPOCHI COJIEpPKAHUSI TOHSATHUS W NpPEIMETa areHTCKOro J0roBOpa, IpaB M
00s13aHHOCTEl  CyOBEKTOB, YCJIOBHI €ro 3aKkjJlOYeHUsT U  PaCTOPKEHUS.
OTMeueHHbIE ACTIEKThl 3aKOHOAATEIbCTBA B 00JACTH areHTUPOBAHUS MOPOXKIAIOT

PasHOYTCHHC IIPABOBBIX HOPM.
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Jluckyccuu o BOpocam MpaBOBOIO PEryJIMPOBAHUS ar€HTCKUX OTHOILICHUM
HE J1aayT OOBEKTHUBHBIX PE3yJbTAaTOB 0€3 NETaJhbHOTO aHaM3a CYIIECTBYIOIIUX
TEOPETUYECKUX W MPAKTUYECKUX MpoOJieM, U3Y4YEHUs MPaBOBBIX HOPM
3apyOEKHBIX TOCYJAapCTB B JaHHOW O0OJACTH C TIIeNbI0 pa3pabOTKu Mep IO
COBEPILIEHCTBOBAHUIO HAIIMOHAJIBHOTO 3aKOHOJIATENhCTBA B 00JIACTH areHTCKHUX
npaBooTHoOIIeHUH. Takum  00pa3oM  aKTyaJdbHOCTh  HACTOSAIICH  PadOTHI
00ycCIIOBIIeHA CIEAYIOMMUMH (PaKTOpPaMHU:

- MHOXECTBOM TOYEK 3PEHHS Ha aHAIU3UPYEMYIO MpoOjieMy, KOTOpbIE HE
MO3BOJISIIOT BRIPAOOTATh €AUHBIN ITyTh €€ pa3peIICHNUS;

- mpo6esiaMu B pOCCUICKOM 3aKOHOJIATEILCTBE, PETYIUPYIONIEM OTHOIICHUS
areHTUPOBAHUS, KOTOPHIE MOTYT OBITh YCTPAHEHBI C YIETOM 3apyOEKHOTO OIBITA;

- rio0anu3anuell BHENTHEIKOHOMUYECKHX OMNEepaluii C MpUBJICUYCHUEM
areHTOB B MEXKJIYHApOJIHOM cepe.

AKTYyaJIbHOCTh HACTOSIIEH paboThl YCUJIMBAETCA TEM, 4YTO B CYJI€OHOMU
MPAKTUKE JOCTAaTOYHO PACIPOCTPAHEHBI CIy4yah TMPUHATAS KapAUHAIHHO
MPOTUBOIOJIOKHBIX PEIICHUH 110 OTHOMY U TOMY K€ BOMPOCY B paMKax areHTCKUX
otHomeHuH. [IpuunHO MOgO00HBIX (haKTOB SIBISETCS PACIUIBIBUATOCThH MPABOBBIX
HOPM, HEJIOCTAaTOYHasl MPOpabOTaHHOCTh BOMPOCOB KBATU(DUKAIIMKM T€X WU UHBIX
JIOTOBOPOB B KAY€CTBE areHTCKUX, OTCYTCTBUE CHEIUAIbHBIX HOPMAaTUBHBIX aKTOB
00 OTHEeNbHBIX BHJIaX areHTCKOro noroBopa. Kpome Toro, ciemyeTr OTMETUTH
OTCYTCTBHME HMIICPATUBHBIX 3aKOHOJATEIBHBIX HOPM II0 TaKUM BaKHBIM
COCTABJISIIONIUM areHTCKUX OTHOIINEHWH, Kak TMpaBa W OOS3aHHOCTH CTOPOH,
BO3HArPAXKJICHHE areHTa, MPEKpAaIlleHHEe areHTCKOro JO0roBOpa, OTBETCTBEHHOCTH
CTOPOH 3a HEUCIIOJIHEHUE WJIM HEHaJIeXKalllee UCTIOJIHEHUE BBITEKAIOIIUX U3 HEro
00s13aHHOCTEH B chepe mpeapuHUMATEIHLCKON IeITEIbHOCTH.

N3ydenunto mocpeTHUUECKUX OTHOIICHUI MOCBSIIIEHO MHOYXECTBO Hay4YHBIX
TPYJOB OTEYECTBEHHBIX YYEHBIX, CpeAu KOTOopbiXx wuccienoBanus [.O.
[llepumieneBuya, ILII. I{utoBuua, A.®. denopoBa, M.M. bparunckoro, E.A.
CyxanoBa, C.}O. Psb6ukora, JI.B. CannuxoBoii, H.B. Bnacosoii, C.B.

Huxkomrokuna, FO.B. Pomanna, I'.E. AsuioBa, M.H. WMntommHoit u ap.
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[IpoOnemsbl, CBA3aHHBIE C CYIIECTBOBAHHMEM W INPUMEHEHHEM AareHTCKOro
JIOTOBOPA, CTAJIM IMPEAMETOM HCCIENOBAHMS B KHUTaX M JAMCCEPTALUAX TaKUX
aBTopoB, kak A.H. Ily3eipeBa, A.B. Eropos, M.3. Ilak, A.b. Illep6akos, O.B.
Pemumesckas, 0.A. EBminna u np.

B uuciie yyeHbIX, akTUBHO paOOTaIOIIKUX CEroJIHd HajJ AaHHOW TeMaTHKOM,
caenyer HazBatb M.U. bparunckoro, B.B. Butpsuckoro, E.A. CyxanoBa, 1.H.
[Nanymuny.

enp m 3agaun Hay4yHOTO HccienoBaHus. Llenbio maHHOTO HCClenoBaHUs
SIBJISIETCS M3YYEHHUE TIPaBOBBIX HOPM, HANPABJICHHBIX Ha PEryJUpOBaHUE
areHTCKux oTHowmeHuil B Poccum U 3a pyOexom, BBISBICHHE MPOOEIOB
HAIMOHAIBHOTO 3aKOHOJATENhCTBA B 00JACTU areHTUpoBaHus. s AoCTHKEHUs
NOCTABJICHHOW L€ MPEIIOIAraeTcs PeMnTh CIEAYIOIINE 3a0auHn:

1) wuccienoBaTh COBPEMEHHOE IMOHSATHE AareHTCKOro JIoroBopa 1o
POCCUKCKOMY 3aKOHOAATEIIbCTBY;

2) U3Y4YUTh COJEPKATEIIbHBIE SJIEMEHTBhl areHTCKOTO J0roBopa (MpeaMeT,
CyOBeKTHBIH cocTaB, GopMmy, MpaBa U OOSI3aHHOCTH, OTBETCTBEHHOCTh CTOPOH,
NOPSJIOK PACTOPKEHUS OTAEIBHBIX BUJIOB ar€HTCKOTO JOTOBOPA);

3) mpoBeCTHM CpPaBHUTEIHLHO-TIPABOBOM aHAM3 areHTCKOro J0roBopa Co
CMEXHBIMH JIOTOBOpPaMu (MOPYUYEHUS U KOMUCCHH);

4) paccMOTpeTh OCOOEHHOCTH TMPAaBOBOTO PETYIMPOBAHMS aArCHTCKUX
oTHouIeHUH B P® u BO3HUKAIOLIUE IPU 3TOM IPOOIEMBL;

5) BBIIEAUTH OCOOCHHOCTHM TIPAaBOBOTO  PErYJIMPOBAHUS  areHTCKUX
OTHOUIEHMI B IMPaBOBBIX CHCTEMAX pAa3HbIX TOCYIAapCTB M  ONPENEIUTH
BO3MOKHOCTh MX IPUMEHEHHUS B POCCUIICKOM 3aKOHOJATENIbCTBE.

OObEeKTOM HCCIEeNOBaHUS  SBISAIOTCS  OTHOILIEHUS, BO3HUKAIOIIUX B
pe3yJIbTaTe 3aKJIIOUEHUsI ar€HTCKOrO JIOrOBOpA, TPAKIAHCKO-TIPAaBOBOM MHCTUTYT
areHTUPOBAHUSA, MEXIYHAPOJHOE U POCCUMCKOE 3aKOHOJATENbCTBO B 00JACTH
Ar€HTCKUX OTHOLLICHUH.

[IpeameTom uccneaoBaHUs SBISIOTCS HOPMATUBHBIE aKThI, ACHCTBYIOIINE B

Poccuiickoli ®@enepanm U 3a pyOEKOM, PpETJIaMEHTHUPYIOIINE areHTCKUE
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OTHOIIIEHUS, CyAeOHasi TpPaKTHKa WX MPUMEHEHHUS, a TaKKEe TEOPETHUYECKHE WU
MpaKTUYECKUE MPOOIEMbI PABOBON pPETJIaMEHTAIIUN ar€HTUPOBAHMSI.

[IpakTueckass 3HAYUMOCTH pPaOOTBI COCTOMT B TOM, YTO pPE3YyJbTaThl
UCCJICIOBAHUSI MOTYT OBITh HCMOJB30BAHBI B IEISIX COBEPIICHCTBOBAHUS
IIPABOBOT'0 PETYJIMPOBAHUSI Ar€HTCKUX OTHOLIEHWW, B MPaBONPUMEHUTEIBHOU
MIPAKTUKE, HAYYHO-UCCIEN0BATEIBbCKON U MPENOIaBaTENbCKONU NESITENbHOCTH MPU
MPOBEJCHUN 3aHATHI MO MPEINPUHUMATENBCKOMY U KOMMEPUYECKOMY IIPaBy.

Merononoruyeckyto 06a3y HCCIEJOBaHUS COCTABISIET COBOKYITHOCTb
Hay4YHBIX MPUEMOB U METOJIOB HCCIEIOBAaHMS SIBICHUM M MPOIECCOB, BKIIOYAs
oO1ieHay4YHbIe METOJIbI aHAJIN3a M CUHTE3a, CPABHEHMS, UHIYKIIUUA W JACTYKIINH, a
TaK)k€ YaCTHOHAYYHBIC METOAbl, XapaKTEepHbIE IS HOPUJANYECKON HAYKHU:
CPaBHUTEIIBHO-NIPABOBOM W  JIMHTBUCTHYECKUM METOAbl. B  wucciienoBaHun
UCIIOJIB3YIOTCSL TaKXKE€ PA3JIMYHbIE CIOCOOBI TOJIKOBAaHHUS IMPABOBBIX HOPM:
rpaMMaTUYECKUAM, TOTUYECKUM, CHCTEMATUYECKUN.

OMnupuyeckyo 0a3y HMCCIeOBaHUS COCTAaBUIIM TMOCTaHOBieHUs [lnenyma
Boiciero  Apoutpaxknoro  Cynma P®, mnocraHoBneHuss  ®enepalibHOTO
apOuTpakHoro cyna, ompeneneHuss BepxosHoro Cyma P®, mocraHoBieHus
dbenepanbHbIX apOUTPAX)HBIX CYJO0B OKPYrOB, MOCTAaHOBJICHHUS aleJUISIIMOHHBIX
apOUTPAXKHBIX CYI0B, OTJEIbHBIC aKThl CYJI0B OOIIECH FOPUCIUKIINY.

HopmatuBHoil 6a30ii ucciaenoBanus sBisitorcs: Koncrutynuus Poccuiickoii
Oenepanyu, ['paxganckuii kojaeke PO, @enepanbHbiil 3ak0H «O JTUIIEH3UPOBAHUU
OTZENBHBIX BUIOB AesaTesibHOCTI» Ne 99-D3 ot 04 mas 2011 rona, enepanbHblid
3akoH «O Oyxranrepckom yuete» Ne 402-®3 or 06 nexabps 2011 rona,
denepanbHbii 3ak0H «O  ¢dusnueckol KynbType Hu cnopre B Poccuiickoi
Oepneparun» Ne 329-03 ot 04 nekabpst 2007 rona, denepanbHbiii 3akoH «O
pekname» Ne 38-®3 or 13 mapra 2006 roma, PenepanbHbiii 3akoH «O
rOCYyJapCTBEHHOM  PErUCTpaliy OPUAUYECKUX JIAL W  HWHAWUBUAYAIbHBIX
npeanpuanmarenein» Ne 129-@3 or 08 aBrycra 2001 roma, denepanbHblil 3aKOH
«O06 ocHOBax TypucTcKoM aesitenbHOCTH B Poccuiickoit deneparum» No 132-D3

ot 24 HosOps 1996 roma, HupextuBa Ne 86/653/EDC Comera EBpomerickmx
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coobmectB «O COMMKEHHH 3aKOHOAATENIbCTB rocyaapcTB-wieHoB EC B
OTHOLUEHUM HE3aBHCHUMBIX KOMMEPUYECKMX areHToB», KOHBEHLHs O Ipase,
MPUMEHUMOM K AareHTCKuMm poroBopam otr 14 wmapra 1987 r., JKeneckas
KOHBEHIIUS O MPEACTABUTENBCTBE MPU MEXKIYHAPOJHON KyIUIe-MPOAaXe TOBapOB
1983 r., PykoBoactBo MTII 1o cocTaBiieHHIO TOPrOBBIX areHTCKUX COTJIAIIEHUM
MEXIy CTOpOHaMH, HaxoadlmuMMmucs B pa3HeiXx cTpaHax (IlyOnuxanus
Mexnynapoanoit Toprooit nmanarsl Ne 410), TunoBoit koMMepUYECKUIl areHTCKUI
koHTpakT ICC. Btopoe wuszmanue. (IlyOmmkanmss MexayHapoaHOW TOProBoi
nanatel Ne 644), IlpuHUMOBI MEXIyHAPOAHBIX KOMMEPYECKHX JOTOBOPOB
YHUJIPYA 2004 r.

Haydnast HOBU3HA McCCleJOBaHUSL OMPEIENeTCsl MOCTAHOBKOM MPOOJIEMBI U
IOPOSIBIISIETCS. B KOMIUIEKCHOM IOJXOJ€ K M3YYEHHUIO TEOPETUYECKUX U
MPAKTUYECKUX BOIMPOCOB MPABOBOTO PETYIUPOBAHUS Ar€HTCKUX OTHOILIECHHUM.
[TogpoOHO paccMOTPEHO MOHATHE MPEIMETa areHTCKOro J0roBopa, 00OCHOBaHA
CaMOCTOSITEJIBHOCTh ~ ar€HTCKOIO  JIOTOBOpa Kak IMpPaBOBOM  KOHCTPYKLHUH,
UCCJIEIOBAHbBl OCHOBHBIE 3JIEMEHTHI AreHTCKOrO JI0roBOpa, MPOBEJEH aHaju3
HOPMATUBHBIX AaKTOB HAIMOHAJIBHOTO U 3apyO0EXHOrO 3aKOHOJATEJIbCTBA,
PEryJIUpPYIOIIUX AareHTCKUE OTHOILIEHHWSA, BBIPAOOTaHBl MPEIJIOKEHUS IO
COBEPILIEHCTBOBAHUIO TPaKJIaHCKOTO 3aKoHoaTenbcTBa Poccum ¢ yderom
OTJICJIbHBIX NMPABOBBIX MOJOXKEHUH B cpepe areHTUPOBAHUS JPYTHX TOCYIapCTB.

[TonoxeHus, BRBIHOCUMbIE Ha 3aILUTY:

1. Jns pemenuss mpo6ieMbl KBalu(pUKALKUKA areHTCKOTO JOrOBOpa Ba)KHO
YCTAaHOBUThH YETKUE KPUTEPHUH JIEMEHTOB JOTOBOPA, OTPAKAIOIINE €0 CYIIHOCTb
U TpaBOBYIO NpupoAy. M3yduB HECKOJIBKO TOYEK 3pEHUS HAa KOJIMYECTBEHHBIN
COCTaB JJIEMEHTOB AareHTCKOTO JIOTOBOpa, CuMTaeM HauOojiee MpUeMIIEMbIM
OTHECTH K UX YHUCIY CYOBEKTOB COTJAIlICeHHs, MPEAMET, coJepkaHue U Gopmy
noroopa. M3 TNpUBENEHHBIX JIIEMEHTOB JOTOBOpa HAMOOJBIINE CIOPHl B
IOPUIMYECKOM JTUTEPATYPE BBI3BIBAET IPEIMET areHTCKOTO JI0TOBOPa, KOTOPBIN HE
UMEEeT 3aKOHOJATENbHO 3aKpeIuIeHHOro omnpeneneHus. [IpeagmeTrom areHTcKoro

A0roBopa ABJIACTCA COBECPHICHUC IOPHANYCCKUX U UHBIX ,HeI;'ICTBI/If/'I. YuuteiBas TOT
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dakt, yTo HambOOJee CJIOKHBIM MOMEHTOM SIBIISICTCS KBaTU(DUKAIUS «UHBIX
(paxkTHuecknx) nEWCTBHI» B KadeCTBE TMpeAMeTa areHTCKOro JOroBOpa,
MpeIaraeTcsi Y€TKO OMPEACNATh B ar€HTCKOM JIOTOBOPE, Kak MPaBUIIO, IYyTEM UX
MEePEUYUCIICHUS, IEUCTBUS, COBEPIICHUE KOTOPBIX MOPYYAETCS areHTY.

2. ATEHTCKHM JOTOBOp 3aHHMMAET CaMOCTOSITEIBHOE MECTO Hapsay C
JIOTOBOpAMHM  TIOPYYEHHS M KOMHMCCHUH, T.K. HMEET psa crenupruyecKux
O0COOEHHOCTEW, OTIMYAIOIINX €r0 OT HUX. B YacTHOCTH, TO, YTO CTaTyC areHTa
MPEJINOJaraeT COBEPIICHUE UM HE TOJBKO IOPUAUYECKUX, HO M UHBIX JICHCTBUMH,
YTO HECBOMCTBEHHO HHU JJI1 TOrO, HU JUISL APYroro nporosopa.bosiee toro, mpu
3aKJIFOUYEHUH areHTCKOTO JIOrOBOpA MPUHIUNAN MOJIYYaeT BO3MOKHOCTh TOPYUYUTh
areHTy OJITHOBPEMEHHO BBIMIOJIHEHUE JACHCTBUM, KaK OT COOCTBEHHOTO HUMEHH, TaK U
OT WMeHW TmpuHImnaia. Kpome TOoro, 0OCOOEHHOCTH JAaHHOTO JOTOBOpa
MPOSIBIIAIOTCS, B UCTOYHUKAX IMPABOBOTO PEryjaupoBaHus, hopme, TpeOOBaHMSIX,
MPEIBIBISAEMBIX K CTOPOHAM, BO3MOXKHOCTH BBIJEICHUS] CAMOCTOSTEIBHBIX BUJIOB
areHTCKOoro norosopa u T.J. CuuTaem, YTO BCE BBINIECNEPEUUCICHHOE MO3BOJSET
OTTPAHUYUTh Ar€HTCKUM JOrOBOP OT JPYIUX TMOCPEAHUYECKUX CHEJIOK U
KBATM(PUIIUPOBATh €ro KakK CaMOCTOATEIBHYIO IPABOBYID  JOTOBOPHYIO
KOHCTPYKIIMIO.

3. Jle#licTByIOIIEE 3aKOHOJATENBCTBO HE COJIEPKUT KOHKPETU3UPOBAHHBIX
HOPM B OOJaCTU AareHTUPOBAHUSI OTHOCUTEIBHO OTBETCTBEHHOCTH CTOPOH
areHTCKOr0 JIOTOBOpa, areHTCKOIO0 BO3HATPAXKIACHUSA, OTYETHOM COCTaBIIAIOIICH
areHTCKOTO JIOTOBOpa. B CBsSI3W ¢ 3TUM mTpeacTaBiseTcs IesiecO0Opa3sHbIM
1onoJHUTH TI1. 52 'K PO nonoxeHusiMu, onpenensronuMu:

- OCHOBAHHUSI HACTYILJICHUSI OTBETCTBEHHOCTH areHTa W MPUHIIMIIATA, B TOM
yrciie OOOCHOBAHHOCTh OTBETCTBEHHOCTH areHTa 3a HEUCIOJHEHHE WU
HEHaJIJIeXKallee UCIOIHEHUE 0053aTeIbCTB MPU OTCYTCTBUM €0 BUHBIL;

- YCIIOBUSI BOSHUKHOBEHUS MPaBa Ha BO3HArPaXKJICHUE areHTa U MOPSJIOK €ro
BBIIUIAThI, KaK B TIEPUOJ JACHUCTBUS JOTOBOpA, TaK M 3a CHACIKH, 3aKIIOYCHHBIC

1oCJie OKOHYaHUS CpOKa €ro IeUCTBUS, a TAK)Ke 3a MPUBJICUECHHYIO KIIUEHTYPY;
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- (dopMy W TOpSAOOK TPEIOCTABICHUS OTYETAa areHTa, 3aBUCHUMOCTH
BO3HAIPa)KJICHUS areHTa OT CPOKOB MPEIOCTABICHUS OTYETA.

4. B coorBerctBuu ¢ 1. 4 ct. 1005 T'K P® 3akoHoM Moryt OBITh
IPETYCMOTPEHBI OCOOCHHOCTH OT/AEIBHBIX BUIOB areHTCKOTO JO0TOBOpa. B cBsi3u ¢
ATUM TIpeajaraercs JonoiaHuTh coaepxkanue 1. 52 'K P® otTaenbHbIMU
CTaThbsIMHU, IOCBSILIEHHBIMHA Ka)KJIOMy BHJY areHTCKOrO JIOTOBOpa, KPOME TOTO
11€7I€CO00Pa3HO 3aKPEMUTh MOJIOKEHUS 00 OTACITBHBIX BHIaX areHTCKOTO JOTOBOpa
B CIIEI[UATIbHBIX HOPMATUBHBIX AKTaX.

5. OCHOBHBIM YyCIOBHEM JOTOBOpa KOMMEPYECKOIO AareHTUPOBaHUS,
SBJISIETCSL y4yacTHe B JOTOBOPE HHOCTPAHHOro KoOHTpareHTa. (CorjacHo
POCCHUICKOMY 3aKOHOJATEIbCTBY JOTOBOP KOMMEPYECKOIO AareHTUPOBAHUS Ha
MEXIYHApPOJIHOM YpPOBHE PETYyJIUPYETCSd MNpPaBOM CTPaHbl, TIJI€ HA MOMEHT
3aKJIFOYEHUST JOTOBOPA HAXOAUTCA MECTO JKUTEJNBCTBA WIIA OCHOBHOE MECTO
JEATEIIBHOCTH CTOPOHBI, KOTOpAas OCYIIECTBISECT UCIIONHEHUE. Bcenencreue
Pa3IMYHBIX MTOAXO0J0B K ar€HTCKOMY JIOTOBOPY B IIPABE Pa3HbIX CTPaH aKTyAJIbHOM
CTAHOBUTCSL JEATEIBHOCTh IO JIOCTHKEHUIO YHHUBEPCAJIBHOIO €AMHO00pa3us
(yaudukanmu TmpaBa) B PETYJIMPOBAHUHM OTUX CJIOXKHBIX KOMMEPUYECKHX
OTHOILIEHUI. B 1ensix cOBEpIIEHCTBOBAHUS HAIMOHAJIBHOIO 3aKOHOAATENBCTBA B
00JIacCTM areHTHUPOBAaHMWS, B TOM 4YHCIE€ W Ha MEXIYHApPOJHOM YpOBHE,
MPEAICTABIISIETCSI HEOOXOAUMBIM HCIIOJIB30BaTh OTMEIBHBIE HOPMBI 3apyOEKHOTO
IpaBa, a Takxke pekoMmeHaarenbHbie akTel MTII myis coBeplIEHCTBOBaHUSA
POCCHICKOr0 3aKOHOJATENBCTBA, HOPMBI KOTOPOTO HEIOCTATOYHO COBEPILICHHBI U

TpeOYIOT JaMbHEHIIIETO N3YICHUS U TIOPAOOTKH.

AnpoOanusi pe3ysbTaToOB HUCCIENOBAHUSMNPOXOAUIAa B PaMKax y4acTHs B
JIBYX HAy4YHbIX KOH(EpPEHUUSX: HAYYHO-NPAKTUYECKU Kpyriblil cTton «Pa3Burtue
KOHCTUTYIIMOHHBIX OCHOB B OTPACJIEBOM 3aKOHOJATEIbCTBEY, MOCBALIEHHBIN J[HIO
Konctutynuu Poccuiickoit @enepanuu (benropon, 9 nexabps 2016 r.); HaydHO-
IIPAaKTUYECKUA Kpyribld cTton  «Poccuiickoe oTpaciieBoe 3aKOHOAATENBCTBO:
pETpOCIEeKTUBAa M MepcrneKkThBay, nocBsuleHHbIM JlHio topucta (bemnropox, 4

nexabps 2017 r.), u BbIpa3uiach B ONMyOJMKOBaHMM JABYX Hay4dHbIX ctaTeil: «K
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BOIIPOCY O COJIEP’KAHUM TOHSITUS «areHTCKUl J0roBop»» U «(O HEKOTOPBIX
BOIIPOCAaX MPABOBOTO PErYJIUPOBAHUS ar€HTCKUX OTHOIICHUN.

Crtpyktypa paboThl COCTOUT U3 BBEACHMUS, TPEX IJIaB U 3aKIIOUYCHUSI.
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I'maa 1. O01as XapaKTepUCTHKA areHTCKOI0 10r0BOPa B POCCHICKOM

3aKOHOAATECJIBCTBE M €I'0 MECTO B CUCTEME /IOTOBOPOB

1.1. IlonsiTHE Ar€HTCKOIO J0r0BOpa

NHCTUTYT areHTUPOBAaHUS B POCCUMCKOM 3aKOHOAATEIBCTBE OOJIBITMHCTBOM
MIPABOBE/IOB MPU3HAETCS OPOKICHUEM AHTII0-aMEPUKAHCKON MPABOBOW CHUCTEMBI.
Onnako, kak orMmeuaeTE.A. CyxaHOB,«HE cleQyeT moJjararb, 4To 3TOT JIOTOBOP
MOJHOCTBIO  3auMcTBOBaH (peuunupoBaH) ['K w3  aHrio-amMmepukaHcKoro
MPaBOMNOPSIAKA, XOTSA BIMSHHUE TMOCJIEAHEr0 Ha H3TOT HMHCTUTYT HEBO3MOKHO
IIOJTHOCTBIO OTpI/IHaTb»l.

Hecmotpst Ha TO, 4YTO BIEpPBBIE IOHATHE AareHTCKOI'O JIOrOBOpa ObLIO
3aKpeIUIeHO 3akoHojareneM B 1996 romy BO BTOpPOMl 4YacTH JIEMCTBYIOIIETO
I'paxnanckoro kojekca P®, TepMUH «areHT» JIOBOJBHO YacTO BCTPEYACTCS B
TEKCTaX 3aKOHOJATENbHBIX aKTOB €Ile JAOpeBOIMOLMOHHONM Poccun. Hampuwmep,
aBTOp TaKWX W3BECTHBIX TpyAoBHadama XX BeKa, Kak «YUYEeOHUK PYCCKOTO
rpaxaaHckoro npasa» u «Kypc Toprosoro npasa», I'.®. IllepuieneBud otmeya,
YTO «TOPrOBBIM areHTOM CJEAYET IPU3HATh CAMOCTOSITEILHOTO JEATEIs,
MPOMBICET KOTOPOTO COCTOMT B IOCTOSSHHOM MCIIOJIb30BaHUU MOPYYEHUH MO
MPUHUCKAHUIO YCIIOBUM ISl 3aKJIIOYEHHUs] CHEJIOK H3BECTHOro poja. Orinuuwne
areHTa OT IpPUKa3uMKa 3aKII0YaeTcsi B TOM, YTO OH HE COBEPIIAET TOPTrOBBIX
CIEJIOK OT MMEHHM JPYroro JuIla, mojoOHo BTOpoMy. OT KOMHCCHOHEpa areHT
OTJIMYAETCSI TEM, YTO HE COBEPILIACT CaM TOPIOBBIX CAEJIOK OT CBOETO MMEHH, Kak
ATO JIETA€T KOMUCCHOHEP. ATEHT HE COBEPIIAET CAEJIOK OT YY>KOI0O MMEHU U HE
HY)XJa€TCs B 0CO0OM JOBEpeHHOCTH. AreHTpaboTaeT He 0e3BO3ME3NIHO, HO IO

XapaKTepy CBOCH ACATCIbHOCTH OH MOXKCT paCCUMUTBIBATL HA BO3HAI'paXXJACHHC,

! Ipaxnanckoe mpaso. T. 2, morxytom 2 / oz pex. E.A. Cyxanosa. 2-¢ u3x. — M., 2000. — C. 109.
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3aBHUCSIIEE HE OT MPOAODKUTEIBHOCTH €ro padoThl, a OT €€ yJaayd, T.e. OT
3aKJIIOUCHHS TIPU €r0 COAECHCTBUMI CIENOK» .

Pycckuii ropuct ILIIL. [luToBrY cuuTani, 4To NOJJIMHHOE HA3HAYCHUE areHTA
— cobupath npenyioxkenusi (0hepThl) OT JUII, KEIAINX 3aKITIOYUTH JTOTOBOP C
XO3MHOM areHTa, HaxOASAIIMMCS B IPYroil MecTHOCTH. [IpeasioxkeHHoro 10roBopa
areHT HE COBEPIIACT; OH JIUIIb MEpeaacT MPEUIOKCHUE X03I1MHa U 3aTeM, KOTJia
MPEIIOKEHHUE MPUHSATO WM OTKJIOHEHO TIOCTIEIHUM, 00S3yeTCsl H3BECTUTH 00 3TOM
clenaBiero mnpeajioxxenue. He yepes areHrta, a JMIIb IPU €r0 MOCPEAHUYECTBE
MPOUCXOJIUT 3aKJIIOUCHUE ,Z[OFOBOpaS.

[Io mMHeHMIO poccuiickuil topucTa u npasosena A.@. PdenopoBa, UMEHHO
HEy4YaCTHEM B CaMOM MOMEHTE 3aKJIIOUYEHUS] CHEJIKHM «areHT OTJIMYaeTCs OT
TOPTOBOrO MPEICTABUTENS U KOMUCCHOHEPA, KOTOPbIE CAMH 3aKIIOYAIOT CHEJIKY.
[lepBblii — OT UMEHHU JOBEPHUTEIIS, & BTOPOM — OT COOCTBEHHOTO UMeHn» .

CymiectBoBajla W TNPOTUBOIOJOXKHAS ~ TOYKa  3pEHUS,  KOTOpOH
MPUIEPKUBAJIICSA OCHOBATEIh OTEUECTBEHHOUM Hayku TpynoBoro mpasa JI.C. Tanp —
areHTYpHBIA JIOTOBOP HMEET CBOMM IMPEIMETOM OOCIIaHue 3a IMaplualbHOE
(moneBoe) BO3HArpaXxkACHUE MNPEANPUHUMATEIBLCKUX YCIYr — IOPUJIWYECKUX U
(haKTUYECKNX, OKa3bIBAEMBIX areHTOM B KauyeCTBE MOCTOSHHOTO MPEJACTaBUTENS
JTPYTUX Kyr[u0135.

[IpuBeneHHBIE BBINIE LUTAThl U3 TPYJAOB POCCHUUCKUX IMPABOBEIOB KOHIIA
XIX — nagama XX B. CBUJAECTEIBCTBYIOT O TOM, YTO €IMHOTO MHEHHUS O3HAYEHUU
MOHSATUSI «areHT» Ha TOT MOMEHT HE€ CYIIECTBOBajoO. BbIsBIeHHas
MHOTO3HAYHOCTh YCYTyOJisijlach Ha TIPAKTUKE OTCYTCTBHEM CIICIIMAIIBHOTO
MIPABOBOI'0 PETYJIMPOBAHUS ar€HTCKUX OTHOIICHUM.

HecMmoTpsi HE TO, 4YTO BHEPBBIE IOHATHE areHTCKOTO JOTOBOpa OBLIO
3aKpeIJICHO 3aKOHOAATeIhbHO BO BTOpOM yactu ['pakmaHckoro Kojekca

Poccuiickoit ®enepannn, ObLIO OBl HECHPaBEIJIMBO TOBOPUTH O TOJHOM

’[Ilepurenesny I.®. Kypc Toprosoro mpasa. T. II: Tosap. Toproseie caenki. — M.: Craryr, 2003. — C. 186.

*[urosny I1. YueGHuK ToproBoro npasa. Beimyck nepssiit. — Kues, 1881. — C. 90.

*®denopos A.®@. Toprosoe mpaso. — Oxecca, 1911. — C. 386.

Tanp JI.C. ToproBblii areHT M Ar¢HTYPHBI JOrOBOp Kak mpaBoBbie THmbl / COOPHHK craTeil mo
TpaXXITaHCKOMY M TOPTOBOMY IIpaBy, MOCBSIIEHHBIX maMsATH npodeccopa I'.®. Illepmenesmya. — M., 1915. — C.
372.


https://ru.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D1%81%D1%82
https://ru.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B5%D0%B4
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OTCYTCTBHH TIPABOBBIX HOPM B 00JIaCTH areHTCKUX OTHOIIeHUH 10 Beixoga ['K PD
B 1996 rony.

[Tpunsteidi B 1922 romy I'paxnanckuii kogekc PCOCP He conepxkan
MOJIOKEHUM, PErIaMeHTUPYIONIUX areHTCKUE OTHOUIEHUS. VCTOpUKHU-TIpaBOBEIbI,
OTMEYAsIITOT HEAOCTATOK, ONPEAEISIIOT €ro Kak MNpoOesn B 3aKOHOJATENbCTBE,
MONBITKOM  YCTPaHWUTh KOTOPBIM  SIBIAETCS TpuHATHE2 sHBapsa 1923 .
nocta”oBiieHnss CHK PCOCP «O mepax 1o peryaupoBaHHIO0 TOPTOBBIX ONepanuii
rOCYJIapCTBEHHBIMU OpraHU3alUsAMU». YKa3aHHBIM JTOKYMEHT Ipejarail HOPMBI,
MO3BOJISIOIINE roCyJapCTBEHHBIM MIPOU3BOJICTBEHHBIM u TOPTOBBIM
OPEANPUSATASIM MPOBOAUTH TOPrOBbIE OMNEpallMd C Y4YaCTUEM  YaCTHBIX
MOCPETHUKOB.

CnenyromuyM  HOPMATUBHBIM  JOKYMEHTOM,  COJIEpXAlUM  HOPMBI,
perynupyomue esaTeabHocTh areHToB,ctanolloctanoBnenune [IUK CCCP u CHK
CCCP ot 29 okta6ps 1925 r.«O ToproBeix areHTax».Tak, B m.l. ykazaHHOTO
JIOKYMEHTa TOBOPUJIOCH, YTO «TOPTOBBIMHU areHTaMu MPU3HAIOTCS JIMIIA, KOTOPBIE,
HE COCTOSIT Ha CIy>KO0e B TOProBOM WJIM MPOMBIIUICHHOM MPEINPUITUH,
OKa3bIBAIOT €My COACHCTBHE MO 3aKIIOUYECHHIO TOPTOBBIX CIIETIOK WJIM COBEPIIAOT
TOPTroOBbIe JCUCTBUSI OT ero uMeHH. OTaenbHble MoJiokeHus IlocTaHoBIEeHUS
KacaJluCh TakKe BOMPOCOB O (opMe JOroBOpa, 3aKIHOYAEMOro € TOPrOBBIM
areHTOM, BO3HArpaXXJI€HUU 3a BBHINOJHIEMbIE TOPrOBBIM AareHTOM JEHUCTBUS,
MOPSAKE BBHIMIOJIHEHUS TIOPYYEHUM TMPEANpUsTUS, a TakkKe HeoOXO0IUMOCTH
MHACbMEHHBIX MOJHOMOYUN HAa OCYIIECTBIICHHE PA3JIUYHBIX BUIOB JEATEIbHOCTU
OT HMEHH TPEIPUSATHS .

Jlo 1996 r. ynmoMuHaHusi 00 areHTax M areHTCKUX OTHOIICHHUSIX MOYKHO
Haiitn Takxke B Komekce ToproBoro moperaBanusi CCCP ot 1968 r., roe 6nu10
yKa3aHoO, 4YTO areHTCKOe OOCIy)KHMBaHHWE CYJAOB B MOPCKOM TOPIOBOM MOPTY
OCYILECTBIISIETCSA FOCYIAPCTBEHHBIMU ar€HTCKUMHU OPTaHU3ALUSAMH, SBISIOIIMMUCS

IOpUIMYECKUMU JuiaMu (cT. 63), a takxke B npuHatoMm B 1993 r. 3akone «O

®[Iy3bipeBa A.H.AreHTCKHii JOTOBOP M €r0 BHJBI: POGIEMBI KBAIN(UKALIMH 1 PABOBOTO PErYITHPOBAHMS
aBToped.IMcC. HA COMCKaHUE YYCHOU CTEeNeHUKaHIuIaTa IOpUanIecKux Hayk. —M., 2014.
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CTpaxOBaHUMW», IPU3HABIIEM 32 CTPAXOBIIMKAMHU MPABO OCYILIECTBISATH CTPAXOBYIO
NeSATEeTLHOCTh YepPE3 CTPAXOBBIX areHTOB M CTPAXOBBIX OPOKEPOB (CT. 8).

I[To MHeHUIO COBpPEMEHHBIX wuccienoBareneir,no npundatusa 'K PD mpu
COBEpUICHUM CHAEJIOK KaK IMPaBUJIO HCIHOJIb30BAJINCh TPAJULUOHHBIE (POPMBI
JIOTOBOpa KOMHCCUM WM TopydyeHusi. «l[losTomy BBeneHHE B POCCHUHCKYIO
pPaBOBYI0 CHCTEMY JOrOBOpa areHTUPOBAHMS MOXHO CYUTaTh BEChbMa
NO3UTHUBHBIM MOMEHTOM C TOYKM 3pEHHMS BO3MOXKHOCTH  YYaCTHHUKOB
KOMMEpYECKOro 000pOTa HANpsIMyI0 BCTYIATh B MPaBOOTHOIICHUS, OXpaHSIEMbIE
OTHBIHE HE TOJIBKO THCHMEHHO# OrOBOPEHHOCTBIO CTOPOH, HO H 3aKOHOMY .

BaxxupiM  (akTOpOM, CIIOCOOCTBOBABIIMM BHEAPEHHUIO B POCCHICKOE
3aKOHOJIaTEILCTBO AreHTCKOTO JOTOBOPA, CTAJI0 Pa3BUTHE BHEIIHEH TOPTOBIIH.
Ecnu B coBeTCKuil mepro1 B KaUeCTBE areHTa BO BHEIITHETOPTOBOM 000POTE MOTJIH
BBICTYNATh JIMIIb TOCYJAPCTBEHHbIE OpraHU3allMh, TO [O3[IHEE areHTCKUE
JIOTOBOPHl  CTAJIM TMOJy4YaTh PACIPOCTPAHEHHE M B MPAKTHUKE POCCUMUCKHUX
HETrOCYJJapCTBEHHBIX MPEANPHUATHIA.

CoBpeMeHHOE TOHSTHE TEPMHHA «ar€HTCKUHA JIOTOBOP» B JIEUCTBYIOIIEM
['paxxnanckom konekce PD 3akpemsieno B cT. 1005 . 52 «AreHtupoBanue». B
COOTBETCTBUM C M. | JaHHOM CTaThbU «I0 areHTCKOMY JOTOBOPY OJHA CTOPOHA
(areHT) 00s3yeTcs 3a BO3HArpakJCHUE COBEpIIaTh IO TMOPYYCHHUIO JPYTrou
CTOPOHBI (IIPUHLIMIIATA) IOPUANYECKUE U UHbIE IEHCTBUS OT CBOETO MMEHH, HO 3a
CUeT MpuHUHUIaNa Jubo OT HMMEeHM U 3a cueT npuHiunama. [lo cuenke,
COBEPIICHHON areHTOM C TPETbUM JIMIIOM OT CBOEr0 UMEHH U 3a CUEeT MPUHIUIAIA,
npuoOpeTaeT npaBa U CTAHOBUTCS 00sI3aHHBIM areHT, XOTs Obl MPUHIMNAT U ObLI
HAa3BaH B CJEJKE UM BCTYMUII C TPETHUM JIMIIOM B HEMOCPEICTBEHHbIE OTHOLIEHUS
1o UCHOJHEeHHIo caenku. [lo crenke, coBepiIEeHHONW areHTOM C TPETbUM JIUIIOM OT
MMEHM M 3a CcuYeT [pUHLUINANA, T[paBa © OOS3aHHOCTH BO3HUKAIOT
HETIOCPEICTBEHHO Y TTPUHIIUIIATIAY.

BoctpeboBaHHOCT, ~ areHTCKOro  JIOTOBOpa U MOMYJSPHOCTH €0

HCIIOJB30BaHUsA B Ppa3IMYHBIX LOCIIAX, B TOM 4YHCIC MW B HOCIAX OKa3aHHA

"Tpoxuna A. Jloroop areHTrpoBaHs // JKOHOMHKO-TIPAaBOBOH Groieretb. — 1998.— Ne 2. — C. 24.
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MOCPEAHUYECKHUX YCIYT, HECOMHEHHBI, OJTHAKO JaXX€ 3aKOHOAATEIbHOE MPU3HAHUE
JAHHOTO JIOTOBOpAa HA CETOJHAIIHEM OJTale He HCKIIYaeT psaj mpodsem,
CYIIECTBYIOIIUX B PaMKax IPaBOBOIO PEryJMPOBAHUS AareHTCKUX OTHOLIEHUM, B
MEPBYIO 0Yepe/lb MpobdiieMy KBaTU(pUKAIIMN JOTOBOPA KaK areHTCKOTO, MTPU3HAHNE
€ro «IKCKJIIO3UBHBIX» OCOOEHHOCTEH B Psily CXOJHBIX MPABOBBIX MOJIEJEH, TAKUX,
KaK KOMHUCCHS M Topy4yeHue. boiee TOro, caMo IMOHATHE areHTCKOro JOroBOpa,
npeactasieHHoe B cT. 1005 I'paxkmanckoro konekca Poccuiickoit ®enepanuu,
HEJIOCTATOYHO KOHKPETH3UPOBaHO. JIns ompeneneHus CyUIHOCTH 3asiBJICHHOU
poOJIeMBbl PACCMOTPUM 3HAUYCHHE TaK HA3bIBAEMBIX «HMHBIX JIEHCTBHID) areHra,
BOKPYT KOTOPBIX, COOCTBEHHO, M CTPOHTCS KapKac IOPUIUYECKA 3HAUYUMOTO
MOHSATUSI ~ areHTCKOTO  JOoroBopa.  YmorpeOjeHWe B  JaHHOM  Cilyyae
npuiaraTelbHOr0 «uHOW» (I. /[lpyeou, omauuarowuiicss om 3mo20 Uiu Om
npedcneeo. 2. Hexomopuwlli, kaxou-HuOyOb, Koe-Kakoi), ¢ OIHON CTOPOHBI,
ONpENENAET «COAEp)KAaHWE areHTCKOrO JOTOBOpa TIopa3fo ILIHpE, HEXKEIn
JIOTOBOPOB TIOPYYCHHSI U KOMHCCHH, MO0 IEWCTBUS areHTa BO BCEX CIydasiX MOTYT
BBIXOJUTh 3a PAMKH M TOTO, W APYrOro moroBopoB»’. C Hpyroil - iuimaer
«JIEUCTBHS areHTa OMPEICTICHHBIX PAMOK, YTO MOXKET 00yCIIOBIUBATH PA3INIHYIO
TPaKTOBKY B CyZIecOHOW MpaKTHKE W, KaK CJIEJACTBUE, MPUHATUE MPOTHUBOPEUUBBIX
CyJ1eOHBIX PEIICHUH.

MHOro3Ha4yHOCTh PACCMATPUBAEMOI0 TMOHATHUS TOJYEPKUBACTCS LIEJIbIM
pAIOM TOMBITOK ero TojikoBaHuu. Tak, Hanmpumep, B pabore A.B. EropoBa «mon
nHBIMU JeictBusaAMHA B cMmbIicie cT. 1005 T'K P® nonmMmarorcsi aeucTBHs, HE
BJICKYIINE FOPUAMYECKUX TIOCJIEICTBUA W KOTOpPbIE OOBIYHO HA3bIBAIOT
dakTueckuMu. BO3MOXKHOCTh OCYIIECTBIEHUS HAa OCHOBE PaccMaTpPUBAEMOTO
JIOTOBOpA ACUCTBUM (DAKTUYECKOTO XapaKTepa HE JeJlaeT 3aKIIOYEHHBIN JOTOBOP
CMEIIIaHHBIM (TIOPYYEHHE M BO3ME3JHOE OKa3aHWe YCIyr), MO0 yKa3aHHbIC

JIEUCTBUS BXOJAT UMEHHO B IPEAMET ar€HTCKOTO )10F0B0pa»9.

8Ammaesa F0.0., Tokapesa K.II. «AreHTCKHil JOroOBOp B COBPEMEHHOI MpaBOBOii cucteMe Poccuu: 3a u
npotus» // AktyansHble po6ieMsl poccuiickoro npasa. — 2013, — Ne 6. — C. 733.

°Eropos A.B. Crenku kak npeaMer 1oroBopa komucenn // Bectauk Beicmero ApGurpaxsoro cyma PD. —
2001. - Ne 10. - C. 76.
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E.JI. HeB3ronuna oTMeyaer, 4To «JIMIL0, AEHUCTBYIOIIEE B KAUECTBE arcHTa,
MOXXET OCYIIECTBJIATh COBIT UYyXHX TOBApOB, HE TOJBKO  3aKJIoyas
COOTBETCTBYIOIIIME JOTOBOPbl, HO M 3aHUMAsCh IIPOBEICHUEM PEKIAMHOU
KaMIIaHUM W JIPyTHUX MEPONPUATHA 1O HU3YyYCHUI0O U OCBOCHHUIO pPBIHKA
(MapKeTHHTOBBIC yCIyrH). JlesTeTbHOCTh TAKOTO POJia BCTPEUaeTCs B KYJIbTYPHO-
TBOpYECKOM cepe, T1ie mpeAnpruHUMATENIN (areHThl, aHTPENPEHEPHI, UMITPECapHo,
NIOYMEHBI, MPOAIOCEPhl U T.II.) OCYIIECTBIAIOT B HHTEPECAaX CBOUX KIMEHTOB
(TIpUHIUIIATIOB) KaK IOPUANYECKHE, TaK U (haKTHUYECKue AEHCTBUS 110 0(POPMIICHUIO
WX OTHOIIICHUI C U3IaTeNIIMU, TeaTpaMu, KHHOCTYIUSIMU U T.J., IO OpraHu3aluu u
OCYILIECTBICHUIO  PA3UYHBIX  TeaTpPalbHBIX, KOHIEPTHBIX, T[aCTPOIBHBIX
MEPOIPUSATUN U T.II., TO3BOJISISI UM PEaIM30BhIBAThH CEOS B TBopquTBe»lo.

Hawnbonee cepbe3HO u TOTHO 3HAYEHWE, CYIIHOCTh W 00JIACTh MPUMEHEHUS
areHTCKoro naoroopa wucciegoBansl E.A. CyxaHOBBIM, OTMEUAIOIIMM, YTO
KOHCTPYKIIMSI areéHTCKOTO JIOTOBOpa B POCCHICKOM TMpaBe IMPECIEAYET LEJb
TPAXKIAHCKO-TIPABOBOTO  OOPMIICHUS  OTHOIICHHWM, B KOTOPHIX TMOCPEIHUK
(IpeacTaBUTENb) COBEPIIACT B UYXKHUX HMHTEpPEcax OJHOBPEMEHHO KakK CHCIKH
U JPYrue IOpUINYecKue AEHCTBUS (YTO XApaKTEPHO JJIi OTHOIICHUN MOpYyYEHUS
U KOMHCCUH), TaK W JCUCTBUS (DAKTUUECKOTO IMOpsaKa, HE CO3/Jalollue
MPaBOOTHOIIEHUI MPUHIUANATA C TPETbUMU namMu .

[To muenuro B. A. Jlo3zopreBa, «HOpMBI 00 areHTCKOM foroBope B ['K PO
BOOOIIIE HENb3s MPHU3HATh yJauyHbIMU. J[OrOBOp pacriajaercs Ha JiBa BapuaHTa —
KOMUCCHOHHBIA W TMOPYYEHCKMU. EJIMHCTBEHHOE, YTO OTJIMYAET MX OT 3TUX
0a30BbIX JOTOBOPOB, — 3TO BO3MOKHOCTh COBEPIICHHUSI HE TOJIBKO HOPUAUYECKHX,
HO M (haKTUYECKUX z:eﬁCTBm?I»lz.

Kak Buaum, aHanmm3 10puuYeCcKon JIUTepaTyphbl CBUAETEILCTBYET O TOM, YTO
NMOHATHE «(haKTUUECKHUE TEUCTBUM», KAK U KIOPUIANYECKUE ACHCTBUSIY, YCTOUUHRO,

N aKTHUBHO HCIIOJB3YCTCA aBTOpPaMH IIPpH PACCMOTPCHHHU ITOHATHA «areHTCKUU

Hepsromuna E.JI. IlpencraButensctBo U arentupoBanne // Bectruk Omckoro yeusepcutera. Cepst
«IIpaBo». — 2012. — Ne 3 (32). - C. 81-85.

Ypaknanckoe mpaso: B 2-x 1. Tom I Vue6unk / Ots. pex. npod. E.A. Cyxauos. - M.: Bek, 2000. — C.
704.

12 Tosopues B.A. O BO3MOKHOCTH PACIIOPSDKATBCS Ty KUMH rpaBamu // Xo3siiicTBo i mpaso. — 2003. — Ne 1.
-C. 31-33.
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JIOTOBOP» M €ro KBAIU(DUIUPYIOMKUX MPU3IHAKOB, oOmpeAensisa «(akTHueckue
JNEUCTBUS» KaK HEOTHEMIIEMYIO YacTh MCKIIOYUTENIBHO areHTCKOro JI0roBOpa,
OTJIMYAIOUTYIO €r0 OT MHBIX BUJIOB MMOCPEAHUYECKUX CIIEIIOK.

Hecmotps Ha TO, 4TO noHATHE «(haKTUUECKUE ASUCTBUS» (om paxkmuueckuil
- 1. Ompadsccarowutl OeticmeumeibHoe COCMOsHUE 4e20-l., COOMBEeMmCmayuull
¢daxkmam. Kysuweyog) XapakTepuszyercss OOJbIIEH KOHKPETHKOH, HEXeNu
3aKpEIUICHHBI B MPAaBE PENPE3CHTAHT «HUHbIE ACHCTBUSA», «HE COBCEM IOHSTHO,
KaKHe HMEHHO IeHCTBHS (PaKTHIECKOTO XapaKTepa MOXKHO IIOPydaTh areHTY» .

Hekoropsle mpaBoBebl IE€TAIOT aKIEHT Ha TO, YTO MPEAMETOM areHTCKOro
JIOTOBOPA MOTYT OBITH HE JIFOObIE (haKTHUECKUE EUCTBUS, a TOJBKO (paKkTUYeCKue
JNEUCTBUS ITOCPEAHUYECKOTO XapaKTepa.

Kpome Toro, omHO¥ W3 mpoOieM Mmpu TOJKOBAHUU TOHITHS «areHTCKHM
JIOTOBOp»  SIBIIAETCSL OTCYTCTBHME Y TIPAaBONPUMEHUTENSI UYETKUX KPUTEPHUEB,
NO3BOJISIONIMX  pa3rpaHUYMBATh IOpUAMYECKHE U (paKkTUYecKue JeHCTBUA,
OOyCIIOBJIGHHOE WX TECHOW B3aUMOCBs3bI0. TakuM oOpa3oM, «OyKBaJIbHOE
TOJIKOBAHHUE TOJIOKEHHS O MPEAMETE JAHHOIO JIOTOBOPA CBUIETEIBCTBYET O TOM,
YTO OCYIIECTBICHUE OTACIBbHO (PAKTUUECKUX JACHCTBUN HEBO3ZMOKHO» .

Ha manHOM 3Tane cioKMBUIEHCS NMPaBONPUMEHUTEIBHON MPAKTUKH MOKHO
COTJIaCUThCA C aBTOPAaMH, KOTOpPbIE CUMTAIOT Haubosee 1enecoo0pa3HbIM s
areHTCKOro JOroBOpa BO3MOXHOCTb BBIMOJHEHUS HCKIIOUUTENBHO JIEHCTBUI
dakTuueckoro xapakrepa: «CyneOHasi mpakTUKa Takxke UIET MO MyTH pa3pelieHus
OCYIIECTBIISITh TOJBKO (PaKTHUECKHE ACHCTBUS B paMKaxX areHTCKOro jJororopa. B
YaCTHOCTH, B OJIHOM M3 CyAEOHBIX /€N YKa3aHO Cieaylollee: JOBOA O TOM, YTO
JIOTOBOP HE SABJISIETCSI Ar€HTCKHUM, MOCKOJBKY B 00513aT€IbCTBA areHTaHe BXOUJIO0
COBEpLICHNE IOPUANYECKUX JACHCTBUM, HE COOTBETCTBYET HOPMaM JEHCTBYIOLIETO
3aKOHOJATENbCTBA, TaK KAaK AareHTCKUWA JOrOBOP, B OTIWYUE OT JIOTOBOPOB
NOPYYEHUS] M KOMHUCCHH, TOJIOKEHHS O KOTOPBIX NPUMEHHMBI K areHTCKOMY

JIOTOBOPY, HE COAEPKUT OrPAHUYUTEIBLHOTO NEPEUHS IEUCTBUM, KOTOPBIE JOJKEH

B Myssipesa A.H. Criop o mpeMeTe areHTCKOro JoroBopa 1 ero BO3MOKHOE petrerue / [IpoGerst B
poccuiickom 3akonomatenscTe. — 2013, — Ne 6. — C. 120.
" Tam xe. C. 124.
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COBEpIIATH AreHT» .,

HecMoTpss Ha Bce BBIIIECKAa3aHHOE, B JICMCTBYIOIIEM POCCUHCKOM
3aKOHOJIATEIbCTBE areHTCKUI JTIOTOBOP 3aHUMAET CAMOCTOSTEIBHOE MECTO HapsILy
C JOroBOpaMHM MOPYYEHUS M KOMHUCCHUHM, M 3aKOHOAATEJIBHO 3aKPEIIEHHOE
ONpEIEICHUE areHTCKOro JOroBopa B IIOJHOW MEpE IO3BOJIIET BBIACINTH
KBAJIM()ULUPYIOLIUE €T0 MPU3HAKH.

Jis  mpaBUIBbHOW  KBalM(UKAIMK TMPU3HAKOB areHTCKOTO JIOrOBOpa
HEO00XOMMO YTOYHUTH 3HAUEHUE OCHOBHBIX MCIOJIb3yEMbIX IIPU 3TOM MOHSATHUH.

Jorosop KOHCEHCYAJIbHbIN - BUAA0T0OBOPA,
JUIIOCYIIECTBICHUSKOTOPOTOHETpeOyeTcsaHnKaKkasi(hopMa,KpOMEOOBIYHOTOCOTIIACO
BaHMSKEIIAHUSKOHTPAreHTOB. [J0rOBOPBO3HUKAETBMOMEHTATOTOCOTJIACOBAHMS,
BBIPKEHHOTOCIOBAMHHITNKOHKITIOICHTHBIMHACHCTBUAMH .,

B3auMHBbIe 10roBOpbl — TJI€ NpaBa U 00S3aHHOCTH BO3HHUKAKOT Y JBYX
CTOPOH B3aMMHO JpYr K Apyry. K HUM OTHOCHUTCS MOAaBistoliee OOJIBIINHCTBO
JIOTOBOPOB, 3aKITI0YAEMBIX B IPEANPUHAMATEIBCKOM AEATCIBHOCTH .

JloroBop, mo KOTOpOMYy CTOpOHA [OJDKHA IIOJIYYMTh IIIATy WM HHOE
BCTPEYHOE MPEJOCTABICHUE 3a HCHOJHEHHE CBOMX OOA3aHHOCTEH, SBISETCA
BO3MeE3IHBIM ",

W3 omnpeneneHuss areHTCKOro JOrOBOpa CIEAyeT, 4YTO OH SBIIECTCS
KOHCEHCYaJIbHBIM,  B3aWMHBIM, BO3MeE3JIHbIM. KOHCEHCyanbHBI  XapakTep
areHTCKOI'0 JIOrOBOpa O0YCJIOBIIEH €r0 OTHECEHHOCTBIO K JIOTOBOpAaM Ha OKa3aHUeE
yCIyI W, KaK CIEACTBUE, TEM, YTO OH BO3HMKAaeT C MOMEHTA JOCTHKEHHUS
CTOpOHaMHU coryiacus. Bo0O3Me3qHOCTh areHTCKOro JI0roBopa SBIISIETCS  €ro
ONPEIECIAOIMM MPU3HAKOM, KaK BKIIOUYECHHAas B €r0 CTPYKTYpy B KaudecTBe

OGHSaTGHBHOFO}’CHOBHH. KOHCGHCY&J’ILHOCTB u BO3MEC3JHOCTD Ar€HTCKOI'O

A0rosopa npcaonpeacisiroT, B CBOIO 0O4CPCab, €ro B3aUMHOCTL: KaXKaasa U3 CTOPOH

Bllocranosnenue TpunaguaToro apoUTpakHOTO ane/usHoHHOr0 cyna ot 03 Hos6ps 2011 1. mo nemy Ne
A56-22478/2011//CIIC «Koncynprantllntoc: CyneOHast npakTHKa».

1°Bonbmoit sxoHOMITYECKHIA clioBaph / o pex. A.H. Aspuimmsit / THCTHTYT HOBOH SKOHOMHUKH. — M.,
1997.

YCeprees A. IL, Tomcroit 0. K. TI'paxmanckoe mnpaBo. Yuebunk. Yacte 1. Usmarme Tperse,
nepepadoranHoe u gonoisHeHHOE. — M.: [TIPOCIIEKT, 1999. — C. 504-513.

B panancknii kopeke Poccmiickoii ®exepamun (dacts Bropas) ot 26.01.1996 N 14-®3 (pex. ot
28.03.2017) //CIIC «KoucynsrantlLmroc». — Ct. 423.
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— ¥ areHT, ¥ IPUHLUIAI— HAAESeTCs KaK MpaBaMu, Tak U 00SA3aHHOCTSIMHU.

Crnenyer OTMETHUTb, UTO B HAYYHOH JIUTEPATYPE SABISECTCS CHOPHBIM BOIIPOC,
MOXHO JII OTHECTH AareHTCKUW JOrOBOp K KaTeropuu (QUaylnuapHbIX (JIMYHO-
JIOBEPUTENBbHBIX) chenok.lIpaBoBensl, orcramBaromue ganHyro nosuuuioo (1O.C.
["am6apoB, M.U. bparunckuii), He TPUBOJAT apTyYMEHTAIIMHU B MOJIb3Y YKa3aHHOTO
BBIBOJI4, @ BBIACIIIOT JIMIIL BO3MOYKHBIE TIOCJIENCTBUS OTHECEHHSI areHTCKOIO
JoroBopa K  (QUAyHUApHBIM  CcAeIKaM. ABTOpbI, OTpPHULAIONIME JHYHO-
JOBEepUTENbHBIN xapakTep areHTckux otHomeHui (E. A. Cyxanos, O. B.
Andeposa, A. C. llanoBanenko, JI.B. Tanb), cuuTaror, 4To «JIMYHOE UCIIOJHEHHE
HEJTb3s1 OTOXKIECTBIIATE C JTHYHBIM TOBEPHEM» .

CymectByer M TpeThbd TOYKA 3pEHMS, 3aKIIOYAlolascs B TOM, YTO
areHTCKUU TOTOBOP HOCUT (QUAYLHMAPHBIN XapaKTep TOJBKO B CIlydyae COBEPILCHUS
areHToM (PaKTUYECKUX JEUCTBUH B OCTAJIBHOM areHTCKUM JI0rOBOp HMMEET
KOMMEPUYECKYIO HAPABIEHHOCTb.

Msbl npuzaepKUBaeMcs MHEHHUS, 4YTO areHTCKUA JIOTOBOP HE HOCHUT
bunyurapubiii xapakrep. Kak oTMeuaeTB cBoeM JIMCCEPTAIMOHHOM MCCIIEIOBAHUU
ITy3pipeBa A.H.:«l) mnpekpaiieHue areHTCKOro JJ0roBopa, 3akIOYEHHOTO Ha
ONPENCIICHHBIM CPOK, HEBO3MOXKHO II0 YCMOTPEHHIO CTOPOHBI, TOTJa Kak
buaynrapHas cieiika MOKeT ObITh PaCTOPrHyTa B OJHOCTOPOHHEM MOPSAKE MPHU
JTI0OBIX YCIOBUSX; 2) y areHTa €cTh O0S3aHHOCTh IO MPEIOCTABICHUIO OTYETA O
BBITIOTHEHUHU nopy4deHus npuHiunaity (ct. 1008 'K P®), yto cBumerenscTByeT 00
OTCYTCTBHUH JIMYHO-JIOBEPUTEIBHBIX OTHOLICHH CTOPOH; 3) areHTCKUH JOTrOBOP
HOCHUT BO3ME3/HBIN XapaKTep, UTO TAKKe MCKIIOYaeT (PUIyLHapHOCTh areHTCKUX

OTHOIIIEHUNY.

1.2. DjieMeHTBI ATEHTCKOI0 I0r0BOpPa

YTame JI.C. ToproBblii areHT M areHTYpHEIA IOTOBOP Kak mpaBoBbie Tuibl // COGOPHHK craTeil o
Tpa)XIaHCKOMY U TOPTOBOMY IIpaBy, MOCBAIICHHBIX mamsATH mpodeccopa I'.@. Hlepmenesuya. — M., 1915. — C. 369.
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Onemenmul  002060pa — HTO CTPYKTYpHBIE COCTAaBISIOIIME JIOrOBOPA,
OTpAXKAIOLIME €ro CyIHOCTh M MPaBOBYK Ipupoay. B coBpeMeHHOU
IOPUJIMYECKON  JIUTEpAType CYIIECTBYET HECKOJBKO TOYEK 3pEHHUS Ha
KOJIMYECTBEHHBIII COCTAB 3JIEMEHTOB JIOTOBOPAa, B TOM YHCIE M AareHTCKOro.
Hauboiniee pacnpocTpaHeHHBIM M, Ha Halll B3IJSJ, JOCTATOYHO PEJIEBAHTHBIM,
ABJISIETCS MHEHUE, B COOTBETCTBHM C KOTOPBIM BBIAEISIOT CIECIYIOIINE 3JIEMEHTHI
JIOTOBOpA: CYOBEKTHI, mpeaMeT (0OBEKT), coaepkaHue J0roBopa u (Qopma
norosopa. A. Kopeukuil nmo 3ToMy mHoBOAy cHpaBeJIuBO oTMedaeT: «llockonpKy
"moroBop" - MOHSITHE MHOTO3HAYHOE, KOJIMYECTBEHHBIM U KAYECTBEHHBIM COCTaB
€ro DJIEMEHTOB HE Oy/leT HEM3MEHHBIM WU 3aBHUCUT OT acCIlieKTa, B KOTOPOM OH
paccMatprBaeTcs» .,

B Hacrosiee BpeMs criopbl 0 Cy0ObeKTHOM COCTaBe areHTCKOIo JI0roBopa
HE BEAYTCS, €r0 BO3MOKHBIE YUACTHUKU U UX (YHKIHUU JOCTATOUYHO SKCIUIMIIUTHO
npeacTtaBieHsl B 3akperieHHOM B ['K P® moHsTMM areHTCKOro J0roBopa, Ha
OCHOBAaHUU KOTOPOT'O MOXKHO yTBEPKAaTh, YTO «CTOPOHAMHU areHTCKOIo JOTOBOpa
SBJIFOTCS IPUHIUIIAN, TOPYYAOIIHMA COBEPIIATh T€ TUOO UHbIE EHCTBUS, U areHT
— JIWIIO, COTJIACUBINIEECS U CIIOCOOHOE, 10 MHEHUIO MPUHIIUIIAA, HA COBEPIIICHUE
MMOPYYCHHBIX neiicteuiin’’. B JNEUCTBYIOIIEM 3aKOHOHATEILCTBE OTCYTCTBYIOT
OTpaHUYEHUS, ONPEEIAIONNE CYObEKTOB, KOTOPbIE HE MOIJIM Obl y4acTBOBAaTh B
Ar€HTCKUX OTHOUICHHSX B KA4E€CTBE TOW WJIM MHOM CTOPOHBI. B CcOOTBETCTBHM C
3TUM, B POJU CTOPOH JOrOBOpa MOTYT BBICTYNATh JIOObIE CYyOBEKTHI
TPaXKIAHCKOTO TpaBa, Kak (uU3WyYecKue, Tak W Iopuandeckue Jmia. Ouzndeckoe
JIUII0, TIPETCHIYIOMIEE Ha POJIb areHTa, JOHKHO OBITH MOJHOCTBIO JEECIIOCOOHBIM,
B IIPOTUBHOM CJIy4yae BCTYIAE€T B CUJIy HOpMa, peaycMoTpenHas cT. 1010 'K PO,
0 MPEKpalIEeHUHU areHTCKOTO JO0roBOpa: «ATEHTCKUN JOTrOBOp MpeKpaliaeTcs
BCIEACTBUE: <...> CMEpPTH areHTa, I[PU3HAHMUS €ro HEeAEeCOCOOHBIM,

OTpaHUYCHHO ,ZICCCHOCO6HI)IM».

2 Kopeukuii A. 3akonHocTh. — 2005. — Ne 10.

“Tagos A.B., Eropoa M.A., Morunesckuii C.JI. u ap. KoopauHarusi S5KOHOMHYECKON JESITEILHOCTH B
POCCHIICKOM TIPaBOBOM MPOCTpaHCTBE (OTB. pel. JOKTop ropuamdecknx Hayk M.A. Eroposa). — "HOctunmadpopm",
2015. - C. 653.
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B mnayuHoli nuTeparype OOJBITUHCTBO aBTOPOB OTHOCAT AareHTCKHE
OTHOIIIEHUS K KaTEeropuu NpeANpUHUMATENbCKUX. JIeHCTBUTENBHO, MpaKTHKa
MOKa3bIBAE€T, YTO CTOPOHAMM AareHTCKOro JIOrOBOpa 4Yallleé BCEro SBISIOTCA
YYaCTHUKU TPEANPUHUMATEIIBCKON JEATEIbHOCTH, TEM HE MEHEee CIEeayeT
OTMETUTHh MPABOBYIO CIIOCOOHOCTh AareHTCKOIro J0roBopa OQOpMIISTH IHOObIC
IpaKJaHCKO-TIPABOBBIE OTHOIICHMSI, B YACTHOCTH T€, 00EMMHU CTOPOHAMU KOTOPBIX
MOTYT OBITh (PU3HUECKUE JIHILIA.

B pamkax Bompoca ornpezenenusi IpaBoBOro craTyca CyObeKTOB areHTCKOro
JIOTOBOpA HEOOXOJIMMO OTMETHUTh 00s3aTeIbHOC HAMWYUE JIUICH3UH  JIS
COBEpUICHUSA OTAECIbHBIX BHUIOB NPEANPUHUMATEIBCKON IESTEIbHOCTH B
COOTBETCTBHM C 3aKOHOJATEJIbHBIMM HOpPMaMu MO JHIEH3UpoBaHUI0. OHAKO
MOPSIJIOK JIMIICH3UPOBAHUS B 00JACTH areHTUPOBAHUS UMEET CBOU OCOOCHHOCTH U
Ha COBPEMEHHOM »JTale SBIAETCS MPEAMETOM psiia AUCKYCCUH, MOABEpraercs
IIyOOKOMY aHaJU3y B FOPUIUYECKON JTUTEpaType.

He MeHnee cnopHbIM B HaAy4YHOU JIMTEPATYPE SBJISIETCS BONPOC O Mpeamere
areHTCKOr0 JIOTOBOpPa, HE HMEIOIIET0 3aKPEIUICHHOTO B 3aKOHOJATEJHCTBE
onpenenenusi. B coorBerctBun ¢ HopMmo# cT. 432 'K P® npeamer gorosopa B
I[EJIOM OTHOCUTCSI K CYIIECTBEHHBIM YCIIOBHSM, MPUCYIIUM JFOOOMY JIOTOBODPY:
«CyIIEeCTBEHHBIMH SIBJISIFOTCSL YCJIOBUS O MPEIMETE JO0TrOBOpa, YCIOBUS, KOTOPHIC
Ha3BaHbl B 3aKOHE WJIM WHBIX TMPABOBBIX aKTaX KaK CYIIECTBEHHBIC WIIN
HEOOXOJMMbIC IS JOTOBOPOB JAHHOTO BHJIA, a TakKXe BCE Te€ YCIOBUS,
OTHOCUTEIBHO KOTOPBIX TIO 3asABJICHUIO OJIHOM W3 CTOPOH JIOJDKHO OBITh
JIOCTUTHYTO COTJIAIICHUEY.

Jlns npaBuiIbHOM KBalU(PUKAIIMKM HAWMOOJIee Y3KOrO TIOHSTHS «IPEIMET
areHTCKOro JO0roBOpa» HEoO0XoauMo Oosiee MOAPOOHO PacCMOTPETh O0INee U
MEHEE JHUCKYCCHOHHOE TIOHSITHE «IIPEAMET JOTrOBOpa», KOTOPOE K TOMY K€
SBJISIETCS OCHOBHBIM IPU3HAKOM, MCIOJIb3yEeMbIM JUIsl OOIel KiacCUuUKaIUU
JIOTOBOPOB.

K npumepy, E.A. CyxaHoB paeT omnpeaeieHue MpeaMeTy JI0roBopa

NoCcpeaACTBOM OIKMCaHUA CYIICCTBCHHBIX YCJIOBHI;'IZ «K YKUCly CYHICCTBCHHBIX,
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MpEeXKIE BCEro, OTHOCATCS YCIOBHUS, OMpEAENSIone npeaMer aoropopa. OHu
XapaKTEPHU3YIOT TEPEIaBacMOe MMYIIECTBO, MOJICIKAITUE BHITIOJHEHUIO PAOOTHI,
OKa3bIBa€MbI€ YCIIYTH JTUO0 HEOOXOAUMBIN pe3ysIbTaT NeHCTBHIN 2,

Ha nmam B3rmsing, Hanbosiee ymayHBIM SBISIETCS CIEAYIONIECE OMPECICHHE
npeameta goroBopa: «I[IPEJMET JJOT'OBOPA - paeiicTBue WM COBOKYIHOCTB
JIEUCTBU, ONPEICIISIONIMX TUII U XapaKTep YCIOBHUM 3akitodyacMon caenku. I1. m.
KPaTKO OTPa)aeTcsi B Ha3BaAHUU JOTOBOPA, HAIPUMEDP, KYIUIS, NPOJaxa, apeHaa,
KOMUCCHS, TIOPYUUTENLCTBO U T.11. B 3aBUcuMocTH oT II. 1. onpenensitorcsi BUbI
JIOTOBOPOB Y MPUMEHUMOE npaBo>>23.

Takum oOpa3zom, Ha OCHOBAaHUU MPHUBEICHHBIX BBIIIE OMPEICICHUN MOKHO
YTBEPKAaTh, YTO MPEIMET JOrOBOpa SABISETCS €ro0 OCHOBHOM COCTaBIISIONIEH, B
OTHOIIIEHWH KOTOPOW BO3HUKAIOT TpaBa U 00s3aHHOCTU CTOpoH. Kpome Toro,
MpeIMET  JIOroBopa BBICTYIIAET VHIMBUTY AJTA3UPYIOIIUM MIPU3HAKOM,
MO3BOJISIFOIIMM OTHECTH JIOTOBOP K TOM WJIM HHOM Y3KOCIEHUAIM3UPOBAHHOMU
KaTEropuu JOTOBOPHBIX IPAXKIAHCKO-TIPABOBBIX KOHCTPYKIIHM.

Ucxons u3 OykBampHOro TosnkoBanus m. 1 ct. 1005 T'K P®, mpeamerom
areHTCKOro JO0TOBOpPA SIBJIIETCS COBEPILECHUE IOPUANYECKUX U UHBIX JEUCTBHN. B
nyHkte 1.1 Hacrosield TIJIaBbl MBI MOJPOOHO PACCMOTPEIM TMOHSTHS «UHbBIC
JNEUCTBUS» U «(haKTUIECKHUE JIEUCTBUS», HA OCHOBAHHMH YE€ro CJiejaH BBIBOJ, YTO B
IOPUANYECKON  JINTEpPAType  JaHHbIE  MOHATHS  PACCMATPUBAIOTCS  KakK
TOXKJAECTBECHHBIE. TeM He MeHee, OOJBIIMHCTBO HMCCICAOBATEICH OTIAIOT
MPEANOYTEHNUE B CBOMX paboTax TepMUHY «(haKTHUECKUE NEHCTBUS», CEMaHTHKA
KOTOPOTO XapaKTepu3yeTcs OOJbINeH KOHKPETUKOW, HEXKEIU TOHSITHE «UHBIC
JICUCTBUS.

YuuteiBas TOT (aKkT, 4YTO 3aKOHOAATENBCTBO HE JlaeT OyKBaJIbHOIO
TOJIKOBaHUS HU IOPUINYECKUM, HU UHBIM ((DaKTHUUECKUM) JIEUCTBUSAM, OTIPEACIIUTh

npeaMET OJ0TroBopa H KBaJ'II/I(I)I/II_II/IPOBaTB AOTOBOpP KakK areHTCKUM Ha IMPAKTHKE

2I"paxaanckoe npaBo. B 2-x Tomax. Tom 2. Vue6uuk / mox pex. E.A. Cyxanosa. — M.: BEK, 1994. — C.
432.

B obIII0H YKOHOMIYECKHIA cioBapk / o pex. A.H. Aspummsis / NHCTHTYT HOBOI SKOHOMHKH. — M.,
1997.
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ObIBa€T JIOCTATOYHO CHOXHO. Jlyis TOro, 4toObl pazoOpaThCsi B 3asBICHHON
npobsieMe, He0OX0IMMO PABUIILHO KBATM(UIIUPOBATH AEUCTBUS, ONPEICIISIONINE
IpeIMeT areHTCKOro J0roBopa, M OOOCHOBaTb MX OTHOIIEHHE K KaTeropuu
IOPUAMYECKUX WU (PAKTUIECKUX JESTHUI.

B mnpaBoBoil nMTepaType B KauecTBE IPU3HAKOB, KBATUPHUIMPYIOIIMX
IOPUINYECKUE ACHUCTBUS, BBIACISIOT CICIYOLIUE:

- HAIpPaBJICHHOCTb HA COBEPIICHUE IOPUANYECKUX IEUCTBUN, HMMEIOLINX
3HAUEHUE IOPUINYECKOTrO (PaKTa;

- HaJlM4M€ IOPUJIMYECKM 3HAYMMOW BOJM JIMIA, HANpPaBICHHOM Ha
BO3HUKHOBEHHE, M3MEHEHHE WM [PEKpalleHUe TPAXKIAHCKUX TIpaB U
00s13aHHOCTEI;

- BO3HUKHOBEHHE IIPABOBBIX IOCJIEICTBUM BCIEICTBUE OCYLIECTBIICHMS
NEHCTBUI, HE3aBUCHUMO OT TOrO, HalpaBi€Ha JM BOJIs CyObeKTa, HX
COBEPILAOIIETO, HA JOCTHXKEHHUE 3TUX IOCIEICTBUN WU HET.

B memom kBamudukanusg OpPUIMYECKUX JIEUCTBUN 3aTpyJHEHUN B
IIPaBOIPUMEHUTEIIBHON IIPaKTUKE HeE BbI3bIBacT. ONHAKO B 3TOM OTHOILECHUHU
IIPUMEUYATENIbHA  ITO3MLMUSA  OTHENBHBIX  aBTOPOB, KOTOPBIE  ONPEAEIISIIOT
IOPUINYECKUE JIEUCTBHUS B PAMKAaX areHTCKMX OTHOLICHWM HCKIIOYUTEIBHO Kak
caenku. K npumepy, A.b. Illep6bakoB NPUMEHUTENBHO K areHTCKOMY JOTOBOPY
YKa3bIBa€T, YTO IOPUANYECKUE JEUCTBUS BBICTYIIAIOT KAK COBOKYITHOCTb JAEHCTBHM,
UMEIOIINX IPAaBOBOE 3HAYCHHE: CHEIOK, JEHUCTBUH IO KX MOArOTOBKE H
UCIIOJTHEHUIO, a TAaK)Ke JEUCTBUN MO OOECIEUEHUIO0 OXpaHbl CyOBEKTUBHBIX MpaB
pPa3THYHBIX JHI, B TOM YHCIe U B MyOIHanHo-paBoBoii chepe’’. [Ipeacrapientoe
TOJIKOBAaHUE IOPUAMYECKUX IEHCTBHM B paMKaxX areHTCKOIO JOrOBOpa KaKeTcCs
HaM y3KMM U HE BIIOJIHE OOOCHOBAHHBIM, B CBSI3M C Y€M MbI MOAJIEPKUBAEM
MHEHHE aBTOPOB, YTBEP)KIAIOLIUX, YTO HOPUIMYECKHE MAEUCTBUSA B 00JacTH
areHTCKOI'0 JI0rOBOPA OXBATHIBAIOT 00JIEE IUPOKYIO Chepy AEATENbHOCTH, HEXKEIN

3aKJIIFOYCHHUC CACIIOK.

*1lep6akos A.B. JloroBopbl KOMHCCHH U ar¢HTHpoBaHMs: CpaBHUTEIIBHO- IPABOBOE HCCIIEOBAHMIE,
COOTHOIIIEHHE C JOTOBOPOM IOPYUYECHHS: aBTOpedepar Ha COMCK. yUeHOH cTeneHn K.1op.H. — Kazans, 2007. — 26 c.
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Haubonee ClOXHBIM MOMEHTOM  SIBISIETCS  KBaNU(UKALUA  «UHBIX
(paxTHueckux) AecTBUI» B KauecTBE MpeaMeTa areHTCKOro aorosopa. Kak yxke
OTMEYaJIOCh BBIIIE, JAHHOE IOHITHE HEe KOHKPETU3MPOBAHO 3aKOHOJATENEM, U
HECMOTPS Ha TO, YTO ONPEEICHNUE €0 MPAaBOBOU MPUPOIBI MOJHUMAET OTPOMHYIO
BOJIHY JUCKYCCHMH B OOJacTH IOPUCHPYACHIUH, HA COBPEMEHHOM »3Tale OHO
ocraeTcs Hambosiee CIIOKHBIM, MAJIOM3YYEHHBIM U 4acTO CTAHOBUTCS MPUYMUHON
IIPABOBBIX CIIOPOB B 00JACTH ar€HTUPOBAHMUS.

AHanmu3 IOpUIUYECKON JUTepaTypbl IO3BOJWI BBISIBUTH DSl Haubolee
apryMEHTHUPOBAHHBIX M O(OPMIIEHHBIX, HO MpPH 3TOM MPOTUBOPEUMBHIX TOYEK
3peHHs MO JAHHOMY BOIIPOCY.

Hekotopble aBTOpbI MPaBOBBIX HCTOYHMKOB OTCTAaWBAIOT MO3MILHUIO O
OyKBaJIbHOM TOJIKOBAaHHUU CJIOBOCOYETAHUS «HUHBIE JCHCTBHS», TEM CaMbIM
NOJUYEPKUBAsi BO3MOXKHOCTH OTHOCHUTH K TIPEIMETY areHTCKOro JOroBOpa
a0COJIFOTHO JIFOOBIE (haKTUYECKHE ACHCTBUsI. B yacTHOCTH, K YUCITY (PaKTHUECKUX
JEHCTBUI OJJHUM U3 aBTOPOB ObLIM OTHECEHBI ACUCTBUS MO MepepadoTke HEPTH, U
BBIJIBUHYTA MO3UIUS O TOM, YTO areHTCKUH JOTOBOP MOXKET ObITh HMCIOJIb30BaH
BMECTO KOMHCCHH C 3JI€MEHTaMH Toapsiaa>. IIpeMeToM areHTCKOro J0rOBOpa
MOTYT OBITh W TaKue JEHCTBUSA, KOTOpPbIE MPABOBBIX MOCIEIACTBHI BOOOIE HE
BBI3bIBAIOT. TakoBbI, Hampumep, ACUCTBUS 1O pEKJaMe ToBapa WIH YCIyT,
KOTOpBIE MOTYT U HE BBI3BaTh HUKAKOTO OTKJIMKA CO CTOPOHBI MoKynareneil. Takue
JIEHCTBHS MHOT/IA HA3BIBAIOT (DAKTHUCCKHUMH .,

Jpyras no3uiusi, KOTOpYIO ClIeIyeT OTMETUTh, OCHOBAaHA HA YTBEPKACHUU,
YTO NPEIMETOM areHTCKOTO JOTOBOPA MOTYT ObITh (PaKTUYECKUE U IOPUINUECKHE
JIeHCTBUS ~ UCKJIIOUYUTENBHO  IOCPEJHMYECKOro  xapakrepa. B kauecTBe

000CHOBaHHUS MPUBOAUTCS MIPUMEP U3 CyneOHON MPAKTUKH, U3 KOTOPOTO CIEYET,

®Opuaperko  M.JI.  AKTyambHBlC  BOMPOCHI ~ MPAKTHYECKOrO  NPUMEHEHHS  KOMMEPYECKOTO
NPEJACTABUTEIILCTBA B OTACIBHBIX 00J1aCTAX MTPEAIPUHUMATENBLCKOM aesiteapHocTH // TIpaBo u akoHomuka. — 2013. —
Ne 9. // CIIC «KonrcymnsranT [lmoc: KoMmmeHTapnn 3aKOHOAATETECTBAY.

®I"paxnanckoe mpaso / mox pex. Toncroro FO.K., Cepreesa A.C. — M., TIpocmexr, 2000. — C. 410.
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YTO OTCYTCTBHE CYIIECTBEHHOTO YCIIOBHS O IIOCPEIHUYECTBE HE IO3BOJIMIIO
KBATH(HUITUPOBATH IOTOBOP KaK ATEHTCKUN® .

Oco60oro BHUMaHUS 3aCIIy’KHBAET BOMPOC O JOMYCTUMOCTH COBEPIICHUS B
COOTBETCTBMM C AareHTCKUM JOTOBOPOM JCHCTBUH TOJIBKO (PAKTUUECKOTO
XapakTepa, KOTOPhIE MOTYT SIBIATHCA CAMOCTOATEJBHBIM MPEIMETOM areéHTCKOIrO
JIoropopa. B ykazaHHOM cllyyae «IOpYYEHHE areHTY COBEpIIATh MCKIIOUUTEIBHO
NercTBUS (AKTHYECKOTO XapaKTepa MOXKET OBITh MPEAyCMOTPEHO areHTCKUM
JOTOBOpOM (B CHJIy JEWCTBHS B TPaXIAHCKOM IPaBe OCHOBOIIOJAraroliero
MpPUHIIKAIA CBOOOIBI IOTOBOPA, 3aKperieHHoro B ¢T. 421 ['K PCD)»28.

CymectByer emnie OJHa TOYKa 3pEHHS, KOTOPYKD MOXKHO Ha3BaTh
OTNIO3UIIMOHHOM MO OTHOIIEHMIO K nipenbiaymiei. Tak, mo muenuto A.B. Eroposa,
ynotpebnaennast B m. 1 cr. 1005 T'K P® koHCTpyKuus «IOpUANYECKHE U UHBIE
JEUCTBUS» CBHUJIETECIILCTBYET O CBSA3U IOPUIAMYECKUX W (DAKTUUECKUX JACHCTBUM
MeXy coboil. BemeacTBue 3TOoro gomyckaercss mopydaTh areHTY BBITIOJHEHUE
TOJIBKO (PAKTHUUECKHUX JEHCTBHI, 00IaJaloNINX MPU3HAKAMH CBSI3U C JEUCTBUSMU
}OpI/II[I/I‘ICCKI/IMI/Izg. [To MHEHMIO TpeAcTaBUTENICW NAHHOW MO3UIMH, TPEIAMETOM
areHTCKOTO JOTOBOpa HE MOTYT OBITh TONBKO (haKTHYECKUE ICHCTBHUS, KOTOPHIE
BXOJIAT B IIPEMET JOTOBOPA TOJBKO KaK JIOMOJHEHUE K IOPUIUUECKUM JEHCTBUSIM.

Brimmeckazannoe MOXXHO pe3OMHUPOBATh CICAYIOIIMM 00pa3oM: MPeaIMeToM
areHTCKOTO JIOTOBOPA SIBJISIIOTCS ICUCTBHS areHTa IOPUANIECKOTO U (DAKTUIECKOTO
XapakTepa, KOTOPbI€ JTOJDKHBI OBITh JETAIBHO PErIaMEHTHPOBAHBI YCIOBUSMU
JIOrOBOpPA, MyTEM NEPEUUCIICHUS NCUCTBUM, MOPYYAEMbIX ar€HTY, HAIPaBIECHHBIX
Ha JIOCTHKEHHME MTOCTABJICHHOM 1ICJIH.

[IpenMeT areHTCKOTo J0TOBOpPa MOXKET OBITh COPMYJIHUPOBAH C PA3IMUYHOU
CTENEHBI0 KOHKPETU3AIMHU. [[eCTBUS, COBEPIIEHUE KOTOPBIX MOPYUAETCS areHTy,
MOTYT YETKO OIPEACNAThCA B areHTCKOM JOTOBOpPE, KaKk MNpPaBWIO, MYTEM HX

NCPCUNCIICHUA. Bwmecte ¢ Tem AO0ITYCKAaeTCA BO3MOXKHOCTb IPEAOCTABIICHUA arCHTY

“Mocranosnenne TPHHAAIATOrO apOHTPA’KHOTO AIEIUISIHOHHOTO cyxa ot 03 Hosops 2011r. ITo meny Ne
A56-22478/2011 /I - CIIC «Koncyasrautllmoc: CymneOHas MpaKkTUKa.

% Biacosa H.B. AreHTckuii JIOTOBOP B POCCHMCKOM 3aKOHO/JATENIbCTBE M MEKIYHAPOIHONW KOMMEPUYECKOMH
npakrtuke // XKypuan poccuiickoro mpasa. — 2013. — Ne3. — C. 100-105.

“Eropos A.B. TIoHsITHE IOCPEIHAYECTBA B TPAsKIAHCKOM IIPABE: [IIC. ... KAH/. IOPUI. HayK. — M., 2002. —
C. 190.
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00IIMX TTOJITHOMOYHIA Ha COBEPIIICHUE CIIETIOK OT UMEHU MpUHIMTIANa 0e3 yKka3aHus
Ha UX XapaKTep U YCIOBUS OCYIIECTBICHUS.

Kak yxe OblJI0 OTMEUEHO, OJIHUM M3 3JIEMEHTOB JOTOBOPA, B TOM YHUCIE U
areHTCKOro, sBisgeTcs coaeps:kanue aorosopa. E.A. CyxaHoB omnpenensier
coJiepaHue JOroBopa Kak COBOKYMHOCTb €r0 YCJIOBHUH, ONPEIEISIONUX COCTaB
NOJJIeKAIINX COBEPUICHUIO CTOPOHAMHU JEWUCTBUM, TpeOOBaHUA K MOPSAKY U
CPOKAM HX BBIIIONHEHHS . B IPYroM HCTOYHHKE «IIOf COACPKAHHEM JOrOBOpPA
KaK cllenku (ropuanueckoro (akra) MOHUMAIOTCS MpaBa M OOSI3aHHOCTU CTOPOH,
Kacaromuecss O0OCTOATENbCTB, TPEIONPEICTSIOMNX OPUINIECKYI0 TIPUPOLY,
CYIIHOCTh M CIEeNU(PUKY KaKJTOT0 KOHKPETHOTO JOTOBOpPA M €r0 OTHOCUMOCTH K
YKa3aHHOMY B 3aKOHE BUIY JOTOBOPa» ..

Cpenu 10rOBOPHBIX YCIOBUM BBIICIAIOT CIAEAYIONINE BUIBI.

«CylliecTBEHHbIE — 3TO 00s13aTeIbHbIE YCIOBUS, JTOCTUXKEHUE COTJAIICHUS
0 KOTOPbIM HEOOXOJMMO /I BO3HHUKHOBEHUs jaoroBopa. Eciaum He Oyner
COTJIAIIICHUS XOTS OBI 110 KAKOMY-TO OJTHOMY M3 CYIIECTBEHHBIX YCIOBHUH JOTOBOpa
WM OHO COBCEM He OyAeT B HEro BKJIIOYEHO, JIOTOBOP HE MOXKET MPU3HABATHCA
3aKJIIOUYCHHBIM. JIOTOBOp CUMTAETCsl 3aKJIFOUEHHBIM, KOTJa MEXIY CTOPOHAMH B
TpeOyeMoll B MOJJEKAIIUX ciydasx (GopMe AOCTUTHYTO COTJAIEHHE MO BCEM
CYIIECTBEHHBIM YCIIOBUSM aoroBopa (1. 1 ct. 432 I'K). <...>

OObIuHBIE  yCIIOBUS — 3TO TakKWe, KOTOPbIE TPEIyCMOTPEHBI B
JMCIIO3UTUBHBIX HOPMAax 3aKOHA, PETYJMPYIOLUUX AaHHBIA BUJ OTHOLIEHUH. OHU
IpUOOPETAIOT ISl CTOPOH CHITY BCJIEACTBHE CaMOro (pakTa 3aKIIIOYeHHs JOTOBOPa,
BKJIIOYAIOTCSl B HETO aBTOMATUYECKH, €CIIM CTOPOHBI HE MpeaycMoTpenu uHoe. Ot
CYILIECTBEHHBIX YKa3aHHBIE YCJIOBHS OTJIMYAIOTCS TEM, YTO HE TPeOYIOT 0co00ro
COTJIACOBAHUS U UX HEOOSA3aTEIbHO OTOBAPUBAThH B IOTOBOpE. <...>

CrnyuaiiHble YCIIOBUSL — 3TO COIVIAIIEHUS CTOPOH JOrOoBOpa MO TaKUM

BOIIpOCaM, KOTOPBIC HE MMPCAYCMOTPCHBI B HOPMATHUBHBIX aKTax 1100 3TH BOIIPOCHI

¥ paxnanckoe mpaBo. B 2-x Tomax. Tom 2. Vuebnuk / mox pen. E.A. Cyxanosa. — M.: BEK, 1994. — C.
432.
$B I1. Mosomun, A.W. Macusies. I'paxaasckoe mpaso. U.1. — 2005.
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yperyJIUpOBaHbl CTOPOHAMH M BKIIFOUAIOTCS MU B JIOTIOJTHEHUE WJIM BO N3MECHCHUE
COJIEpXKAIINXCS B 3aKOHE npaBHn»32.

PaccMOTpuM TIPOSIBIICHHE BBIMICTICPEYUCIICHHBIX XapaKTEPUCTUK B PaMKax
areHTCKOTo noroBopa. CywecmeeHHbIM YClo8ueM TaHHOTO JOTOBOPA B TEPBYIO
odepeab SBISICTCS €ro mpeaMeT. Beiie Mbl TOJPOOHO PacCMOTpPENH TOHSTHE
IpeJMeTa areHTCKOrO JIOTOBOpa M aKICHTUPOBAJIM BHHUMAaHHE Ha CIIOPHBIX
MOMEHTaX, BO3ZHUKAIONUX TP ero kBanmdukanun. Heodxonumo 106aBuTh, 94TO B
OTJIEIBHBIX  CIy4asX  MPaBONPHUMCHUTCIBHOW  NPAKTUKH  O€30IHMO0YHOE
ompeNielieHue TPEeaIMeTa J0roBopa IMO3BOJSET OTHECTH €ro K TOW WM HWHOU
KaTeroOpuM JOTOBOPHBIX OTHOIIEHUN M, KaK CJEICTBHE, 00ECIeUnTh TPaMOTHOE
PUMEHEHUE 3aKOHOIATEIPHBIX HOPM.

B Hacrosiiiiee Bpemsi OTHECEHHE MpeaMeTa areHTCKOrO J0ToBOpa K €ro
CYIIECTBCHHBIM YCJIOBHUSAM SIBJISICTCS OOIENPU3HAHHOW HOpMOW. Tem He MeHee,
paBOBEAAMHU TPEANPUHUMAIOTCS TOMBITKH PACIIUPHUTH MEPEUEHb CYIIECTBEHHBIX
YCIIOBUM areHTCKOTO JIOTOBOpa. B  OTAENBHBIX HCTOYHHMKAX MPEAJIararoT
KBATM(HUITUPOBATh KaK CYIICCTBEHHBIC YCIIOBHE IPEIOCTaBICHUE MHPOPMALIUUA O
JUIE, OT UMEHU KOTOPOTO JCHCTBYET areHT, W YCIOBHE O CPOKE areHTCKOTO
JIOTOBODA.

[TockonbKy ycitoBrUe 00 yKa3aHHM MH(GOPMAIIMH, OT YbeT0 HMCHH JACHCTBYET
areHT, MOXET OKa3aTh CYIECTBCHHOE BIMSHHE Ha MPABOBOE PETYINPOBAHUE
KOHKPETHBIX AareHTCKMX OTHOIICHHWH, CYWTAeM BO3MOXKHBIM OTHECTH JaHHOE
YCJIOBHE K KaTerOpUHU CYIIECTBEHHBIX, 0COOEHHO C YYETOM TOTO, YTO 3Ta TO3UITUS
HAXOJUT TMOJJICPXKKY U B CyAeOHON mpakTuke. B 4acTHOCTH, B OTHOM CyaeOHOM
pEIICHUU YCIIOBHE OT Ybher0 HWMEHH JCHCTBYET areHT OBLJIO PACIICHCHO Kak
COCTaBHAsI 4acCTh YCIIOBUS O TPEIMETE areHTCKOTO I[OFOBOp333, a B IpyroM — B
KaueCTBE CaMOCTOSTEILHOTO CYIIIECTBEHHOTO YCJIOBHS, HECOTJIACOBAHUE KOTOPOTO

BJICHCT HC3AKIIOYCHHOCTh O0roBopa H HCpCKBaJII/I(I)I/IKaHI/IIO €ro B JOIroBOp

¥paxnanckoe mpago. B 2 4. // mox pex. Kamermanckoro B.IL., Kopmyrosa H.M., MBanoea B.U. — M.,
2012. -Y.1. - C. 543; 4.2. - C. 751. C. 533.

*¥0npenencane BAC PO or 31 asrycra 2011 r. Ne BAC-14011/10 mo memy Ne A53-3103/09 // CIIC
«Koncynprantllmoc: CymneOHas mpakTHKA
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KOMHCCHH .

Yro kacaeTcsi cpoka JEHCTBHUSI areHTCKOro JO0roBopa, TO 3TO YCJIOBHUE
3aKOHOJAATENbHO 3akperieHo B 1. 3 cr. 1005 'K P®, B koTOpOM CKa3aHO, 4TO
«areHTCKHI JOTOBOP MOXKET OBITh 3aKIIOYEH HAa OMPENEICHHBIM CPOK Wi 0e3
yKa3aHUsl CPOKa €ro JAEMCTBUS», TOITOMY KBaTU(UIUPOBATH JAHHOE YCIOBUE KaK
CYILIECTBEHHOE, 0 HalleMy MHEHHUI0, HelenecooOpa3Ho. Eciu B goroBope He
yKa3aH CPOK €ro JCHCTBUSI, K OTHOIIEHUSM CTOPOH MPUMEHSIETCA MOJIOKEHHE 1. 3
ct.425 T'K PO, B COOTBETCTBMU C KOTOPHIM areHTCKWWA JOTOBOpP JEUCTBYET HO
ONPEICIICHHOTO B HEM MOMEHTAa OKOHYAaHHSl HUCIOJIHEHUS CTOPOHAMU CBOMX
00s13aTEIBCTB IO IOTOBOPY.

Uro kacaercsi  00bIYHbIX ~ YCIOGULl  AT€HTCKOrOo  JIOTOBOpa,  OHU
pPETJIaMEHTUPOBAHBI TTOJIOKEHUSIMHA 3aKOHOJATENhCTBA, IMOATOMY HE TpeOyroT
COTJIaCOBaHUSI YYAaCTHUKOB areHTCKUX OTHOmEeHu. K OOBIYHBIM YCIOBUSM
MPUHATO OTHOCUTH: YCJIOBHUS O Bo3HarpaxiaeHuum areHta (m. 1 ct. 1006 T'K), o
NOPSJIKE M CPOKAX MPEACTABICHMS NpUHIMNAITYy oTryeToB areHta (m. 1 ct. 1008
I'K), a Takxe 0 BO3MOKHOCTH 3aKJIt0ueHHs cybareHTckoro goropopa (m. 1 ct. 1009
I'K).

CnyuatiHble ycnosusi areHTCKOro JI0roBOpa M3MEHSIOT WU JIOMOJHSIOT
OOBbIYHBIC YCIIOBUSI M BKJIIOYAIOTCS B TEKCT JOTOBOpPA IO COIVIACOBAHUIO CTOPOH.
Tombko odopMiieHHBIE B THUCHMEHHOW (OpME OHHM CTAHOBATCS FOPUIUYCCKU
3HAYUMBIMHU.

®opma areHTckoro jaoropopa nosoxeHusmMu 1. 52 TK PO He
periaMeHTUPOBAHA, B CIEJCTBHE YEro MPUMEHSIOTCS OO0Ime mpaBuia o ¢opme
caenok (rin. 9 'K P®) u popme norosopa (ct. 434 I'K PD). C yuetom TOTO, 4TO
y4aCTHUKaMU areHTCKHUX OTHOIIICHUI BBICTYIIAIOT MPECTaBUTENH
NPEANPUHUMATENBCKOW Cepbl, areHTCKUW JIOrOBOp OOBIYHO 3aKJIIOYalOT B

MIPOCTOM MUCEMEHHOM (hopMme.

*Mocranosnenne MAC Mockosckoro okpyra or 10 mroms 2003 r. Ne KI-A40/3534-03 // CIIC
«Koncynprantllntoc: CyneOHas mpakTHKaY.
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Conep:kaHue areHTCKOro JOroBOpa Kak IMPAaBOOTHOIICHUS, KaK Mbl YK€
OTMEYaJii, COCTABIIAIOT MpaBa U 00S3aHHOCTH areHTa U MPUHITUTIANA.

OO0s513aHHOCTHY are’Ta 1Mo areHTCKOMY JJOTOBOPY:

- COBEpIICHUE IOPUANYECKUX U (PAKTUYECKUX NEUCTBHM MO MOPYUYCHUIO
OpUHIMOANa M CIy)Kalllhe €ero HHTepecaM, B COOTBETCTBUM C YCJIOBHUSIMU
3aKJIOYEHHOTO JI0rOBOPA.

- TPEAOCTAaBJICHUE MPUHIUIIANY OTYETOB B XOJ€ HCIIOJHEHHUS areHTCKOrO
noroopa areHt (m. 1 ct. 1008 'K P®), B nopsiike U CpokH, MPeyCMOTPEHHBIC
noroBopoM. IIpu OTCYyTCTBHM B JIOTOBOpPE COOTBETCTBYIOIIMX YCJIOBUH OTYETHI
MIPEICTABIISIFOTCS. ar€HTOM TI0 MEpPEe UCTIOTHEHHUSI UM JIOTOBOpA JIMOO TT0 OKOHYAHUU
ero acuctBusd. IIOCKOJIBKY areHT AEWCTBYEeT 3a CUeT IPUHIUIIAIA, K OTYETy
pUIaraoTcss HeoOXOAUMbIE JTI0KAa3aTEIhCTBA MPOU3BEICHHBIX ar€HTOM PacX0JI0B
(m. 2 ct. 1008 'K P®). Ognako 3TO NpeanvcaHue SIBISETCS TUCIIO3UTHBHBIM,
MOATOMY MPUHITUIIA MOKET OCBOOOIUTH areHTa OT 00s13aHHOCTH MPHUKJIAIBIBATh K
OTYETY JI0KAa3aTesIbCTBa MPOU3BEACHHBIX pacxoaoB. B cuiy . 3 ct. 1008 'K PD
MPUHIINAIA, UMEIOIINNA BO3PAKEHUS 110 OTYETY, IOJHKEH COOOIIUTh O HUX areHTy B
teueHnue 30 AgHEH cO AHS TMOJMYyYEHUsI OTYETa, €CJIM COIJIAIICEHHUEM CTOPOH HE
YCTAHOBJICH WHOW CpOK. B TPOTMBHOM ciydyae OTYET CUMTACTCS MPUHATHIM
MPUHIIUIIAIOM;

- areHT HE MOXKET 3aKIo4YaTh C APYTUMHU MPUHIMIIATIAMU aHAJTIOTHYHBIX
areHTCKUX JIOTOBOPOB, KOTOPbBIE JTOJDKHBI MCHOJHSITHCS HA TOW K€ TEPPUTOPHU,
€CJIM 3TOT 3ampeT ykaszaH B gorosope (1. 3 ct. 1007 'K P®D).

JIOTOBOpOM MOTYT yCTaHABIMBATHCA M JPYrue OOS3aHHOCTH areHra, He
PETyCMOTPEHHbIE 3aKOHOJATENBCTBOM, K MIPUMEPY, TPEOOBaHUE «HE pa3rialiaTh
TPETbUM  JIMLAM  T[OJYyYE€HHbIE B  IPOIECCE  BBHINOJHEHUS  MOPYYEHUS
KOH(UECHIIUAJIbHBIC CBEJICHUS, a TAK)KE HE UCIIOJIb30BaTh NPUOOPETEHHYIO TaKUM
06pa3oM HH(POPMALIHIO B [EJISIX KOHKYPSHIUH C IPUHIATAION .

[IpaBa areHTa no areHTCKOMY JI0rOBOPY:

*Huxkomokun C.B. ITocpearmaeckue goroopst. — M.: FOctauradopm, 2010. — C. 224,


http://be5.biz/codex/gk/1007.html
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- TMPUBJIEKATh K WCHOJHEHUIO TMOPYYEHUN NPUHIHUNAIA TPEThUX JIMIL
MOCPEACTBOM  3aKIIOYEHHUs] CyOareHTCKOro JOroBOpa, OCTaBasChb MpPH 3ITOM
OTBETCTBEHHBIM 3a JICMCTBUs cyOareHTa nepen npuniunaioMm (m. 1 cr. 1009 I'K
P®);

-[0JIy4aTh BO3HArpaXXICHUE 3a BBINOJHEHUE JEUCTBUA IO MOPYYEHUIO
npuHuunana (m. 1 ct. 1006 'K PO).

OO0s13aHHOCTH IPUHIIMIIAJA [10 ar€HTCKOMY JOTOBOPY:

- BBIIUIAYMBATh ArceHTy BO3HArPAXKJICHHE 32 BBIIOJHEHUE IOPYYEHUS B
pa3Mepe M MOpPSAKE, YCTAaHOBJIEHHBIX B areHTCKOM JIOTOBOPE; €CJIA MOPSJIOK
yIUTaThl BO3HATPAXKJEHUS HE OMPEJCNICH, MPUHIIUNAN 00s3aH BBHIIUIATUTH €T0 B
TEUEHUE HEeAeId C MOMEHTA MPEACTABICHUS] €My areHTOM OTYeTa 3a MPOIUEAIINA
nepuoa (m. 3 ct. 1006 'K P®); ecnu pasmep BO3HArpakJeHHsI B IOTOBOpE HE
OTpPEJIENIeH, TO €ro CIeAYyeT ONPEAENATh MO I[EHE aHAJOTMYHOM yciayru (m. 3 crT.
424 T'K PD);

- BO3MENIaTh areHTy IOHECEHHBbIE MPU HCIOJHEHHH JOTOBOpPA PacXodbl,
MOCJI€ MPEACTABICHUSI ar€HTOM HEOOXOJIUMBIX JI0KA3aTENbCTB, MOATBEPKAAIOIINX
pacxoibl;

- MpPEAOCTaBIATh AareHTy HEOOXOJUMbIe [Jisi BBINOJHEHUS MOPYYEHUs
JIOKYMEHTHI,

- HE 3aKJII0YaTh AaHAJIOTUYHBIX areHTCKUX JOTOBOPOB C JPYTUMH areHTaMu,
JEUCTBYIOIIMMU HA ONPENEICHHOW B JOTrOBOpPE TEPPUTOPUM, U HE IEUCTBOBATH
CaMOCTOSITEJIbHO Ha ATON TEPPUTOPHM TaK ke, KaK areHT, €ClM 3TO YKa3aHoO B
norosope (1. 1 ct. 1007 'K PD).

OTaenbHBIM BUJOM areHTCKHUX JIOTOBOPOB MOXET OBbITh MPEAYyCMOTPEH
CHeIMaIbHBIA COCTaB MPaB U 00A3aHHOCTEH YYaCTHHUKOB JIOTOBOPA.

Takum o0Opa3oM, MBI pPacCMOTpPENM 3JIEMEHThl areHTCKOTro JI0roBOpa,
OCHOBHAsI YacCTh KOTOPBIX PEryjaupyercs 3akoHoAaTenbcTBOM. Oco0oe BHUMaHUE
MpU 3aKIOYEHUH areHTCKOTO JOrOBOpa 3acily>KMBAalOT HOPMbI JAUCIO3UTHUBHOIO
XapaKkTepa U YCIOBUS, HE MPEAYCMOTPEHHBIE 3aKOHOJATEIbCTBOM, MOCKOJBKY

HMCHHO OTH IIO3UIHUH CO3AAI0T IIPCAIIOCBUIKH JJIsI BO3HHMKHOBCHHA IIPABOBLIX


http://be5.biz/terms/a23.html
http://be5.biz/codex/gk/1006.html
http://be5.biz/terms/d3.html
http://be5.biz/codex/gk/424.html
http://be5.biz/codex/gk/424.html
http://be5.biz/terms/t7.html
http://be5.biz/codex/gk/1007.html
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CIIOpOB B 00sacTu areHTupoBanus. Kpome Toro, B kauecTBe OCHOBOIIOJIAraoLIEro
JJIEMEHTAa CJIEAYyeT OTMETUTh MPEAMET AareHTCKOro JI0roBopa, HEBEPHOE

OIIpCACIICHUEC KOTOPOro MOKCET IMOBJICYL ITPU3HAHNUEC JOT'OBOPA HEC 3aKJIIIOYCHHBIM.

1.3. CooTHOIIEHHE ATEHTCKOI0 IOT0BOPA U CMEKHBIX IOTOBOPOB

Hecmotpss Ha TO, 4TO areHTCKUW AOroBop Obul BBeleH B I 'paxkmaHckuii
kojiekc P® B 1996 roay, oH U cerogHs MOAHUMAET MHOTO CIIOPHBIX BOIPOCOB B
00JacTi areHTHpoBaHus. PeryimpoBaHnio areHTCKUX OTHOIIEHUN TMOCBSAIIEHA TII.
52 'K P®, conepkarasi Kak UCKJIIOUUTEIILHO HOPMBI 00 areHTCKOM JIOTOBOPE, TaK
U TIOJIO)KEHHE O BO3MOXKHOCTH CYOCHIMApPHOTO MPUMEHEHHS HOPM K JIOTOBOPY
KOMHCCUU W JOTOBOPY MOPYYEHHUS, HO TOJIbKO B TOM CJIydae, €Clidi OHU HE
MIPOTUBOPEYAT MOJIOKEHUAM 00 areHTckoM goroBope (¢1.1011 I'K PD).

Hexkoropeie mnpaBoBenbl  yTBEPXKAAIOT, YTO «OCHOBHBIE DJIEMEHTHI
areHTCKOro JIOrOBOpa 3aMMCTBOBAHbI M3 JOTOBOPOB MOPYYEHUS] U KOMHUCCUHU U
ABJISIFOTCS TPAAULIMOHHBIMA M XOPOIIIO M3BECTHBIMI» , «...B COOTBETCTBHHU C
ompeneneHneM, AaHHbiM B ['K, areHTupoBaHne — HE CaMOCTOSITEIbHBIM BHJ
00s13aTeNIbCTB, OTJAWYHBIM OT MOPYYEHHUS WJIM KOMHCCHH, a CKOpee IOMbITKa
MEXAHUYECKOTO  COCAUHEHUS  HOPM,  PErJaMEHTUPYIOIMX  OTHOUICHHS,
BO3HUKAIOLIUME MPU MOPYYEHUU U KOMHUCCHI» ', MOAYEPKUBASI €r0 CMEIIAHHYIO
KOHCTpYKIMI0. HMMeHHO 23Ta OCOOEGHHOCTh TOPOXKAAET CIOKHOCTU IpHU
KBAIM(UKAIIMKA JOTOBOpA KaK AareHTCKOTO ¥ OOYCJIOBJIMBAET MPOOJIEMBI TpU
BBISIBJICHUM TNPU3HAKOB, OTJIMYAIOIIMX JaHHBIA BHUJ JIOTOBOpPA OT CMEXKHBIX
MPABOBbIX  KOHCTPYKIMHA, 4YTO  MOXET MPUBOAUTH K  [PUMEHEHUIO
HECOOTBETCTBYIOIIUX IMPABOBBIX HOPM M, KaK CIJIEJICTBUE, K MIPUHATHIO HEBEPHBIX
pEIIeHUN NPU pa3pelICHUH CIIOPOB.

Jlpyrue aBTOpHI YBEPEHHO 3asBISIOT OTCYTCTBHUM HEOOXOAMMOCTH B

areHTCKOM JIOTOBOPE KaK CaMOCTOATEJIBHOW NPABOBOM KOHCTPYKLMHM, OTMEYasd,

% Kommepueckoe npaso: Yuebruk / mog pen. B.®. omorxomyio, B.®. Skoenesoii. — CII6., 1998. —
C.402.
"X paneii B. AreHtckuii 10roBop: nepenekTissI s Poccu // 3akon. — 2000. — Ne 6. — C. 92.
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YTO: «BECh KPYI' BO3MOKHOCTEH, 3aJI0KEHHBIN 3aKOHOJATENEM B CXEMY areHTCKUX
B3aMMOOTHOIICHUH, MOXXET OBITh pealiM30BaH IyTeM IMPUMEHEHHUS JIOTOBOPOB
KOMHUCCUM JINOO TOPYYEHMs] M JIOMOJHUTENbHAs KOHCTPYKLHS B POCCHICKOM
IPaKIAHCKOM IPABE ABIISACTCS JINIIHEH» .

Haubonee npuemnemoi, Ha Haml B3IV, SIBISETCS MO3MLMS, COTJIACHO
KOTOPOW «areHTCKUH JOrOBOp 3aHMMAeT CaMOCTOSTEIbHOE MECTO Hapsly cC
yKa3aHHbIMH JOTOBOpPAMH, T.K. CamMO IOSIBJEHUE AareHTCKOro J0roBopa
00yCIIOBJIIEHO CTPEMIIEHUEM CO3JaTh HOBYIO ()OpPMY IOCPEAHUYECKUX OTHOLIEHHH,
KOTOpasi BbIXoauja Obl 3a paMKu TpeOOBaHWNW M OrpaHUYCHHM, paHee
COJIEPIKAIIKMXCS B HOPMAX O JIOrOBOPAX KOMUCCHH H [OPYHESHHS .

C yueroMm 3asBICHHON NPOOJIEMBI, CUUTAEM HEOOXOAMMBIM PACCMOTPETH
COOTHOLIEHUE AareHTCKOIr0 JOroBOpa C JAOTOBOPAMH TMOPYYEHHS M KOMHCCHH,
BBISIBUThH MPUCYIIUE €My WHIMBUIYATU3UPYIOLIUE MPU3HAKH, KOTOPBIE MO3BOJISAT
ONpEAEIUTh €ro MECTO B CHUCTEME JOTOBOPHBIX TI'PaXkIaHCKO-IPAaBOBBIX
OTHOILICHUM.

HecMmoTpst Ha TO, YTO areHTCKUN JOrOBOP OCHOBBIBAETCSI HA KOHCTPYKLHHU
JIOTOBOPOB MOPYYEHUSI WM KOMHUCCUU UM K HEMY NPHUMEHSIOTCS MHOTHME HOPMBI,
IPEIyCMOTPEHHBIE Il YKA3aHHBIX CMEXHBIX JIOTOBOPOB, OH HMEET psij
crien(pruIeCcKuX 0COOEHHOCTEN, OTIMYAIOIIUX €r0 OT HUX.

OCHOBHBIM 3JIEMEHTOM, II0 KOTOPOMY B 3aKOHOAATENICTBE IPHUHATO
KBaJIM(ULIMPOBATh BUJ JOrOBOpa, sBIsETCS ero npeaMer. OQHAKO HMMEHHO B
OTHOILUEHUHU MpEeIMEeTa JOroBOpa HEKOTOPBIE MPABOBEIbI BUIAT CIOKHOCTH B HX
pasnenennu. Tak, HampuMmep, B.B. ButpsHckuii oTrmeuan, 4Tro «B cilydae ¢
areHTCKUM JIOTOBOPOM HMMEHHO [0 IPEIMETY JIOTOBOpa JOCTATOYHO CIIOKHO
MPOBECTH PA3rPAHMYCHHE CO CMEKHBIMU JOTOBOPAMH TTOPYUCHHS M KOMHCCHI .
TaxuMm 00pazom, IO HallIEMy MHEHMIO, JJIs1 KBAIU(UKAIIMN ar€HTCKUX OTHOLIEHUN

HEOOXOJMMO paccMaTpuBaTh MPEIMET JOTOBOpa B KOMIUIEKCE C JIPYyTUMHU

®¥1e60Ba O.I1. Hamoroserii yder areHTCKHX JOroBopoB //Poccuiicknii HamoroBslii Kypsep. — 2002. — Ne
18. - C. 58.

% Bocrpukosa JL.T., JlrooumoB M.A. TIpaBoBoe peryMpoBaHue areHTCKUX OTHOIIEHUH B XO3SHCTBEHHOM
obopore // Byxrantepckuii yuer. — 2001. — Ne 2. — C. 41.

“ Burpsickuii B.B. T'paxnanckuii kogeke o gorosope // Bectauk BAC P®. — 1995. — Nel0. — C. 65.
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crenu@UUeCKUMU  MPU3HAKAMHU, TMPUCYIIMMH HUCKIIOYUTEIIFHO areHTCKOMY
JIOTOBODY.

B cooTBeTcTBMM C AareHTCKHM [JIOTOBOPOM areHT o0O0s3yercs 3a
BO3HArPaXKJICHHE COBEPIIATH MO MOPYUYCHUIO MPUHIHUIANA IOPUIUYECKUE U UHbIC
JEUCTBUSL OT CBOETO MMEHHM, HO 3a CYET MPUHIMMNATIa JUOO OT UMEHHM MU 3a CUeT
HpI/IHHI/IHaJIa41.

[To noroBopy nmopy4eHusi TOBEPEHHBI 00SI3yeTCSI COBEPIIUTh OT UMEHH H
3a CYET JIOBEPUTESI ONPEICIICHHBIE IOPUINYECKUE JECUCTBUS.

[Io pgoroBopy KOMHCCHMH KOMHCCHOHEpP O0s3yeTcs IO TMOPYYEHHUIO
KOMHUTEHTa 3a BO3HArPa)KJCHUE COBEPIIUTH OJHY WJIM HECKOJBKO CHIEJIOK OT
CBOETO MMCHH, HO 3a CUET KoMHTEHTA .

Takum oOpazoM, UCXOAS M3 3aKOHOJATEIHHBIX TMOJOKECHUA MO0 YKA3aHHBIM
JIOTOBOpaM MOXHO YTBEPXKJIaTh, UTO «ECJIM MPEIMETOM JOTOBOpA KOMHUCCHU
ABJISICTCS. COBEPIICHUE KOMHCCHUOHEPOM HCKIIOYUTEIBHO CJIIEJIOK, a J0roBopa
MOPYYCHUS] — U UHBIX IOPUANYECCKUX JCHUCTBUH, CPeId KOTOPHIX MOTYT OBITh U
CHEIKH, TO CTaTyC areHTa IMpPeanojiaraéT COBEPUIEHHWE UMM HE TOJBKO
IOPUANYECKUX, HO U UHBIX JEHUCTBUH, YTO HECBOMCTBEHHO HU Uil TOrO, HU IS
JIPyroro zlor030p013»43. Kak Mbl yxe oTmMeuanu, MoJi WUHBIMU JACHCTBUAMHU B
cMmbicie cr. 1005 T'K P® nmonumarorcs AeHCTBHS, KOTOpPhIE OOBIYHO HA3BIBAIOT
dbakTHUYeCKUMHU, TOrJa KaK «BO3MOXKHOCTh OCYIIECTBIIEHHWS Ha OCHOBE
paccMaTpuBaeMoOro JIOroBopa JeMCTBUN (PaKTUUECKOTO XapakTepa He JejaeT
3aKJIIOUYECHHBIM JJOTOBOP CMEUIAHHBIM (IOPYYEHUE U BO3ME3THOE OKa3aHUE YCIyT),
100 yKa3aHHBIC IEHCTBUSI BXOJSAT UMEHHO B TIPEIMET areHTCKOTO z[orOBopa>>44.

[IpoBeneHHbI aHAIM3  TIOJOKEHHM  3aKOHOJATENbCTBA B 00JaCTH
paccMaTpUBaE€MbIX  MOCPEAHUMYECKHX  JIOTOBOPOB  MO3BOJSIET  BBIICIIUTH
JIOTIOJIHUTEJIbHBIE OCOOEHHOCTH MPEAMETA areHTCKOTO JIOrOBOPa, MPUHIMITHATBHO

OTJIMYAOMKE €T0 OT JOTOBOPOB IMOPYUCHNH 1 KOMHUCCHHU!

“LTK P®. Cr. 1005.

“TK P®. Cr. 990.

*JTro6mmoBa M.JI. OCOGEHHOCTH PHMEHEHHS ar¢HTCKOTO JOTOBOPA B PA3IHIHEIX chepax Xo3siiCTBEHHOI
nesitenbHOCTH // FOpuer. — 2011, — Ne 16. — C. 3-12.

“Eropos A.B. Crenku Kak npeaMer goropopa komuccu // Bectauk Beicmero ApGutpaxksoro cyma P®. —
2001. — Ne 10. — C. 75-89.
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1) areHTCkuid JOTOBOP MOXKET COJAEpPKATh YCIOBUE, 3alpeliaroiiee
IPUHIMIATY 3aKI0YaTh aHAJOTUYHBIE Ar€HTCKHUE JI0TOBOPHI C IPYTUMH areHTaMH,
JEUCTBYIOIMMHU Ha OIPEACIEHHON B JOTOBOPE TEPPUTOPUHU, JOTOBOP MOPYUYEHUS
HE TMpEeAyCMAaTpUBAET TAaKUX OIPAHWYEHUH, a JOTOBOP KOMHUCCHH MOKET
coZlepKaTh TaKOM 3aIlpeT, HO IPEAMET JaHHOTO JAOrOBOpPA 3HAYUTEIBHO YXKE, YeM
IIPEIMET areHTCKOIro JOTOBOPA;

2) no areHTCcKoMy J0roBopy npuHiunai B cuiy 1. 1 cr. 1007 I'K P® moxer
OBITh O053aH HE BECTU CAMOCTOSITEJIBHO AHAJIOTHYHYIO JEATEIbHOCTh HA AITOM
TEPPUTOPHH, YTO HE NMPELYCMOTPEHO IMOCPETHUYECKUM JOTOBOPOM;

3) B arentckuii Joroop B cuity 1. 2 ¢T. 1007 'K P® moxeTt ObITh BKITIOUEHA
00s13aHHOCTh areHTa He 3aKJIIYaTh C JPYTMMU NPUHIMNAIAMH aHAJOTUYHBIX
areHTCKUX JOrOBOPOB, KOTOPBIE JIOJDKHBI HCIOJHATBCS HA TEPPUTOPHH,
IIOJIHOCTBIO MJIM YACTUYHO COBIAAAOLICH C TOM, YTO YKa3aHa B IOTOBOPE.

He MeHee BaKHBIM AJIEMEHTOM, YYaCTBYIOIIUM B OTTPAHUYEHHUH areHTCKOTo
JIOTOBOPA OT CMEXHBIX JOTOBOPHBIX KOHCTPYKLMH, SBISIETCS COJEpPKAHHE
noropopa areHtupoBaHus. E.A. CyxaHOB, MOAYEpKUBAsT aBTOHOMHBIM XapakTep
JAHHOTO 3JIEMEHTA, YTBEPKIAJl, UTO «COAEPKAHUE ar€HTCKOro JOrOBOpa ropasio
HIMpe, HEXKENN JI0TOBOPOB MOPYUYEHHUsI 1 KOMHUCCHH, MO0 JAEMCTBUS areHTa BO BCEX
CiIy4yasix MOTYT BBIXOJWUTH 332 PaMKH W TOTO, U JIPyroro 1oroBopoB. To ecTtb B
KOHKPETHOM areHTCKOM JOTOBOPE BO3MOKHO OJHOBPEMEHHO BBICTYIUICHHE areHTa
B OJIHHMX CJIEJIKAX OT CBOETO MMEHH, a B JPYTHX — OT HMEHH MpUHIHMnana» . [Ipu
3TOM BBIOOP, OT YbErO0 HMEHU areHT OyJeT COBEpPIIATh COOTBETCTBYIOIINE
NEUCTBHUS, 3aBHCHT OT COIJIAIIEHHS CTOPOH, @ €CIU 3TO HE OIpPENENIEHO, TO OT
YCMOTPEHMsI areHra. YKas3aHHas coenu@uueckass OCOOEHHOCTb areHTCKOIro
JIOTOBOpa MOKET BBICTYINATh KBATHU(PUIUPYIOIIMM TPU3HAKOM, OTIMYAIONIIUM €ro
OT JOTOBOpa KOMMCCHH, TJ€,IeUCTBYSI OT COOCTBEHHOI0O UMEHU, KOMUCCHOHEDP HE
ABJIAETCSL  NIPEACTABUTEIEM KOMHTEHTa, M OT JOrOBOpAa IOPYYECHMS,IIO
KOTOPOMYTIOBEPEHHBIN, JEHCTBYSl OT HMMEHHM JIOBEPUTENS, BBICTYIIA€T KaK €ro

MPEeACTaBUTENb. Y AAUHO 3Ty CEU(PUUYECKYI0O OCOOEHHOCTh areHTCKOro JOTr0BOpa

**I'paxnanckoe mpaso. Tom 2, moxyrom 2 / mox pea. E.A. Cyxanosa. — M., 2000. C. 704.



35

oxapakrepuszoBan [.E. ABwmioB: «Cmoco® yuacTus areHTa B OTHOIICHHUSX C
TPETbUMH JIUIIAMHU, KOTOPBIA SBJISIETCS KOHCTUTYHPYIOIIMM MPU3HAKOM IS
JIOTOBOPOB MOPYYEHUSI U KOMUCCUH (M KOTOPBIA JIEKUT B OCHOBE pa3rpaHUYCHUs
ATUX JIOTOBOPOB), JJISI ar€HTCKOTO JOTOBOPa, HAMNPOTHUB, 3HAUEHUS HE HUMEET.
CMbICT areHTCKOIro JI0roBOpa COCTOMT HMMEHHO B TOM, 4YTO JI€SITEIIbHOCTD,
OCYUIECTBJIsIEMas areHTOM 0 MOPYUYEHHUIO U B UHTEpECcaX MPUHIINIAIIA, TOPOXKIAET
JUIs TIPUHIMIIATIA MMYIIECTBEHHbIE MOCIENCTBUS. UTO K€ KacaeTcsi XapakTepa
B3aMMOOTHOIIEHHI areHTa ¢ TPETbUMHU JINIIAMH, TO CTOPOHBI BIIPABE UCIIOIb30BAThH
JIO6YI0 MOJIEITb - U IOPYYCHHS, i KOMHCCHH, K HX COUCTAHIS» .

K kareropun OTIMUYMTETHHBIX OCOOECHHOCTEH, KOTOPHIE MOTYT OOJICTYHTH
KBIM(PUKALIMIO ar€HTCKOr0 JAOTOBOPA, MOXKET ObITh OTHECEH €ro «IJIUTEIbHBIIN
Xapaktep. 9Ta 0COOCHHOCTh OMPENENIeTCS Ha OCHOBAHUM COJAEpKaHus I. 1 CT.
1005 'K P®, B COOTBETCTBUM C KOTOPOM «areHT 0053yeTcs 3a BO3HArpa)AcHUs
COBEpIATh IO MOPYYEHHUIO MPUHILIMIMANIA IOPUIAYECKUE U HHbIC JIEUCTBUSI.
YrnoTtpebneHue B MpUBEAECHHON (DOPMYITHUPOBKE TJarojia HECOBEPIIICHHOTO BHJIA
«coBepuIaThy, MPeayCMaTpUBAE€T BO3MOXHOCTb JIJIMTEIBHOIO CYIIECTBOBAHUS
noroBopa (OCHOBHOE, O0Illee 3HAUCHHE HECOBEPIIEHHOTO BHUJA - «0003HAYCHHE
JIEUCTBUS B €r0 TEUCHHUH, HE CTECHSIEMOM MBICIIBIO O IMPEeIie MPOoIecca B IEJIOM»,
T.e. pedb HAET O HEOrPAHHYCHHOM JACiCTBHH»' ), TOrIa Kak OOS3aHHOCTH
MOBEPEHHOr0 U KOMUCCHOHEpa B jgoroBopax nopyuenus (m. 1 cr. 971 'K PO) u
komuccuu (m. 1 ct. 990 'K PD) packpbiBatoTcs B 3aKOHE MOCPEACTBOM IJjiarosia
COBEpPUIEHHOTO  BHJIa  «COBEPIIUTH», YKA3bIBAIOIIMM HA  OrPaHUYEHHYIO
JUTMTEIIBHOCTh  JTeCTBUM  («0003HA4YeHHBIH (OPMOM  COBEPIIICHHOTO  BHJIA
LEJIOCTHBIM ()aKT CTAHOBUTCSI TAKOBBIM IO JOCTUKEHUU ACHCTBHEM HEKOTOPOIO
npezena» ). TeM He MeHee HEOOXOMMMO OTMETHTh, YTO B 3aKOHOJATEIbHBIX
HOpMAX, PEryJUPYIOUIUX OTHOIICHHS KaXIOro M3 TPeX IJOTOBOPOB: areHTCKOrO,

IopydyeHuss MU KOMHUCCHUH, 3aKpPCIUICHA BO3MOXXHOCTL 3aKIIIOUYCHHSA JaHHBIX

*® Apmnos I'.E. Arenrupoanue (riasa 52) / TK P®. U.2. TekcTbl, KOMMEHTapHUH, andaBHTHO-IPEIMETHBIH
ykazareisb. — M., 1996. — C. 525-526.

*'B.B. Bunorpaos. Pycckuif si3bik. — M.: Beicmast mkora, 1972. — C. 394.

*®JL.1. Yiaxosa. CoBpeMeHHbIiT pycckuit si3bik. Mopdonorus // m3a-Bo Berropopckoro roc. yu-ta. — 1999.
- C.284.
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JIOTOBOPOB Ha OMPEACIICHHBIA CPOK WM 0e3 ykazaHws cpoka meictBusi. OmHAKO
€CIIM JOTOBOp IMOPYYEHUST U JOTOBOP KOMMCCHUU BCErja MOAPa3yMEBAIOT
BBITIOJTHEHNE OIPEJCIECHHBIX MOPYYEHHBIX ACHCTBHM, TO B areéHTCKOM JIOIOBOpE
peYb MOXET UIATH O KOMIUIEKCE JIEHUCTBUM, KOJIMYECTBEHHBIM M KA4E€CTBEHHBIN
COCTaB KOTOPBIX MOYKET MEHATHCS B XOJI€ X UCIIOTHEHUS.

[loMuMO pacCMOTPEHHBIX BbIIE€ OOIIMX MPU3HAKOB, OTJIMYAIOIIUX
areHTCKUil JOTOBOP OT JOrOBOpa KOMHCCHUHU W JOTOBOpa MOPYYEHHS, HEIb3sl HE
OTMETUTH T€ NPHU3HAKU, KOTOPBIE JAEIAKOT ar€HTCKUN JTOTOBOP CXOAHBIM C OJHUM U
BHJIOB CMEKHBIX JOTOBOPOB, HO OTTPAHUYUBAIOT €T0 OT JPYTrOro.

B arenTckom J1oroBope, Kak M B JOTOBOPE KOMMCCUH, BO3MOXHO
MPUBJICUEHUE TPETHUX JIUIL JIJIS1 UCTIOJTHEHUS MOPYYEHHBIX IEUCTBUMN, TOCPEICTBOM
3aKJIF0YEHUS] cyOareHTckoro aoroopa B cwiy 1. 1 cr. 1009 I'K P® unm gorosopa
cyokomuccun B cwity m. 1 ct. 994 T'K P®. OcobeHHOCThIO CyOareHTCKOro
JIOTOBOpa SIBJISIETCSL TO, YTO €CJIM MPUHIMIAJ JKEJIAeT OIPAHUYUTH BO3MOXKHOCTH
CyOareHTUpOBaHMS, OH JOJKEH CICIMAIbHO OTOBOPUTH JTO MPH 3aKIIOUYEHUU
corjameHusi. Torga Kak B COOTBETCTBHUU C JIOTOBOPOM IMOPYUCHHSI MOBEPEHHBIN
JIOJDKEH WCTIOMHUTH 0053aTeNbCTBO JIMYHO, TaK KaK MPHUBJICYCHHE TPETHUX JIMII
3aKOHOM HE MPEyCMOTPEHO.

K paccmarpuBaemoii rpyrine npu3HakoB MOXKHO OTHECTH WU OCHOBAHUS IS
MpEKpaIieHus J0roBopa. B cOOTBETCTBUU ¢ JOTOBOPOM MOPYUYEHUST 00€ CTOPOHBI
MOT'YT OTKa3aThCsi OT JOTOBOpa «BO Bcsakoe BpeMs» (1. 2, cT. 977 'K P®D); nmo
JIOTOBOPY KOMHUCCHU BO3MOKHOCTh OTKA3aThCsl MIPEJOCTABIIEHA TOIbKO KOMUTEHTY,
KOMHCCHUOHEDP K€ BIIPABE OTKAa3aThCsl OT JIOTOBOPA B OJHOCTOPOHHEM MOPSAKE
TOJBKO B CIydasiX, YCTAHOBJIEHHBIX 3aKOHOM uju JoropopoM (ct. 1002 I'K PD);
areHTCKUIl JT0roBOp MPEIOCTABIAET MPABO OTKA3aThCS OT UCIOJIHEHHUS JI0rOBOpa
00erM CTOpOHAaM, HO JJISl 3TOr0 HEOOXO0AUMO, YTOOBI JOTOBOP OBLI 3aKiIt0ueH 0e3
OTIpEeICJICHHS] CPOKA OKOHYAHUS €T0 JACHCTBUS. B oTiu4ue oT 10roBopa nopy4eHust
areHTCKUIl JIOrOBOpP IMPEKpPAIIAETCs TOJBbKO B CiIydya€ CMEpPTH, IpPU3HAHUS

0€3BECTHO OTCYTCTBYIOIIUM, HEACECIIOCOOHBIM WJIM OTPAHUYCHHO J1€€CTIOCOOHBIM
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areHTa, HO HE NpUHLOMNAIa. B 3TOM areHTCKHil JIOrOBOpP CXOXK C JOTOBOPOM
KOMMCCHU.

Taxum oOpa3om, Ha OCHOBAaHUH HM3JI0KEHHOI'O MOKHO CII€JaTh BBIBOA, YTO
areHTCKUM JIOrOBOpP SIBJSIETCS CaMOCTOSTEJIBHOW IPABOBOM  KOHCTPYKLMEH,
o0Jaaoell COBOKYITHOCTBIO UCKIOYUTEIbHBIX KBATUPUIMPYIOIIMX IPU3HAKOB,
KOTOpBIE IIO3BOJIIIOT OTAEIATH €r0 OT CMEXKHBIX JOTOBOPOB IIOPYYECHHUS U
Komuccuu. HecmoTpst Ha TO, YTO K OTHOLIEHHWSAM, BBITEKAIOIIMM M3 areHTCKOIO
JIOTOBOPA, MOTYT IIPUMEHATHCS NPABWIA, INPEAYCMOTPEHHBIE I JOTOBOPOB
KOMHMCCUU W IIOpYYEHHs], ['pakgaHCKUM KOIEKC COINEPKHUT OTACIBbHYIO IJIaBY,
IIOCBAIICHHYK)  aréHTUPOBAHUIO, 4YTO  IMOJYEPKUBAECT  CaMOCTOSITEIBLHOCTD

arcHTCKOro J0roBopa.
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I'naBa 2. IIlpaBoBoe peryJiMpoBaHue areHTCKUX OTHOLIEHHUI

B Poccuiickoii ®enepaunu

Baxnast posib B pa3BUTHM MHOTHX OTPACIIE 3KOHOMUYECKOW CHCTEMBI HA
COBPEMEHHOM 3TANEOTBOAUTCS MOCPEAHUYECKON NEATEIBHOCTH, KOTOpas B CHUILY
CBOETO JAWHAMUYHOTO PAa3BHUTHS TpeOyeT OT 3aKOHOJATENeH CBOEBPEMEHHOTO
aKTyaJbHOI'O YCOBEpPUICHCTBOBAaHUs CYUIECTBYIOIIMX W MPUHATHS HOBBIX
npaBoBeIX HOpM.Kak yke OBUIO CKa3aHO BHIIIE, «AareHTUPOBAHUE HAPSIAY C
JIOTOBOpAMHM TOPYYEHUSI M KOMHCCUHU SIBJISIETCS Pa3sHOBUIHOCTHIO IPABOBOIO
opopMIIeHUSI TTOCPEIHUYECKON NesITeNbHOCTHY . VIMGHHO 5Ta B3aHMOCBSI3b,
MO3BOJIAIONIASA HKCIOJB30BaTh JUIsl  PETyJMPOBAHUS Ar€HTCKUX OTHOIIEHUU
MIPABOBBIE HOPMBI [0 ar€HTUPOBAHUIO B COBOKYIHOCTH C IMPABOBBIMM HOpMaMu
CMEKHBIX MOCPEIHUYECKUX ITOTOBOPOB U IOPOKIAET B MPABONPHUMEHUTEIBHON
MPAKTUKE MHOTO CIIOPHBIX MOMEHTOB.

B Hacrosmiee BpeMs OCHOBHBIM IPAaBOBBIM JOKYMEHTOM, COJEpKaIlUM
3aKOHOJATEIbHBIE HOPMBI O PEryJMPOBAHUU AreHTCKUX OTHOILICHHM, SBISIETCS
I'paxxpanckuii konekc Poccuiickoit @eneparuu. OH COAEPKUT OTIECIbHYIO IJIaBy
«ArentupoBanue» (ri. 52 I'K P®D), B cr. 1005 - 1011 xoTopo# 3akperuieHbl
OCHOBHBIE TIOJIOXKEHHUSI, PETJIaMEHTHUPYIOIINE JIaHHBIM BHUJ MOCPEAHUYECKUX
OTHOUIEHUH, CPOPMYIHPOBAHBI TMOHATHE AreHTCKOTO J0roBOpa, TpeOOBaHUS K
dbopMe © CpPOKy AareHTCKOTO JIOTOBOpA, ONpEIeTeH TOPSIOK  YIUIaThl
BO3HArPAXKJICHHS, YCTAHOBJICHbl OrPAHUYEHUs MpaB TMPUHIMNATIA U areHTa,
YCIJIOBUSI TIPEIOCTABJICHUSI ar€HTOM OTYETa, 3aKJIIOUEHHS CyOareHTCKOro I0roBopa,
OmpeiesIeHbl BO3MOXKHOCTHU MPEKPAIIEHUN areHTCKOro aorosopa. Kpome toro, kax
Mbl yxke orMedanu, B ¢T. 1011 I'K P® 3akoHogaTeneM 3akperyieHa BO3MOXKHOCTb
MPUMEHEHUS K JaHHOMY BUJIy OTHOIICHUHN OTACIBHBIX MPABOBBIX HOPM JIOTOBOPOB

nopyuenust 1 komuccuu (1. 49 u 51 'K PO).

“Benos A.I1. TTocpegunaecTBo BO BHemHel Toprosie. [Ipao i npakruka / IIpaBo u skoHoMuKa. — 1998.
— Ne 8.
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OcHOBHOHM TPOOJIEMOI TPABOBOIO PETYJIUPOBAHMSI aréHTCKUX OTHOIIECHUH
ABIIAETCA, MpPEXJe Bcero, mnpodiemMa KBadu(pUKALKUKW JOTOBOpa HMEHHO Kak
are’HTckoro. M, xak yxe OoTMe4asoch, ONpeAesronias pojb B IPUHAUICKHOCTH
JOTOBOpa K TOW WM HHOW KAaTErOpMU JOTOBOPHBIX OTHOLUEHHUW OTBOIUTCSA
CYIIECTBEHHBIM YCIIOBUSIM JIOIOBOpA, B CIIy4ac C areHTCKUM JOTOBOPOM TAaKUM
CYILIECTBEHHBIM YCJIOBHEM SBIIIETCS €ro npeamer. Ho ecnm yciaoBue o mpenmMere
HE COTJIaCOBAaHO, TO ar€HTCKHI JOrOBOp CUMTAETCs He3akIroueHHbIM. [IpoGiiema
CBOJMUTCS K TOMY, YTO COIVIACOBAHME CTOPOHAMM IPEIMETa areHTCKOIO JOr0BOpa
uMeeT Crenu(puuecKkyr0o 0COOEHHOCTh, KOTOpasi CBS3aHa C TEM, YTO B MOMEHT
3aKJIFOYEHUS JI0rOBOpa MPUHILMIIAI U areHT HE BCErJa MOTYT YETKO OIpPEAEIIUTH
XapakTep MNOMJeXAIIMX COBEepLIeHUI0 jAercTBui. (OcoOeHHO 3TO Kacaercs
COBEPILIEHHUS FOPUIUYECKUX JEeHCTBUIA OT uMeHu npuHuunana. Eme B 1915 1. JI.C.
Tanp oTMEYall, 4TO OKA3BIBAEMBIE ar€HTOM YCIIYTH «HE OIPEACIISIOTCS KOHKPETHO
Opy  3aKJIIOYEHUH AareHTypHOro JOroBOpa», TIOCKOJIBKY «areHT COCTOUT
NOCTOSIHHBIM ~ NIPEJCTaBUTEIEM CBOMX MPENOPYYUTEIEH, a HE  TOJBKO
VCTIOIHUTEIEM OTACIBHBIX MOPYdeHMiD»™. B CBI3M ¢ OSTHM, HA MpPAKTHKE,
CyObeKTaM areHTCKMX OTHOIICHWHA YKa3bplBaeTCs Ha BO3MOXHOCTH  HE
KOHKPETHU3UPOBATh XApPAaKTep CHEJNOK IIPU COCTaBJIECHHUM JIOrOBOpa Ha HX
COBEpLICHHE OT UMEHM IPUHLMIIAJIA UM OTPAaHUYMBATHCA YKa3aHUEM Ha OO0IIue
MOJIHOMOYHSI areHTa COBEPIIATh FOPUIMYECKHE NEUCTBUS OT MMEHHM M 3a CUET
npuHnunana®’. OGIIMe ONHOMOUMS areHTa Ha COBEPLICHHE CAENOK OT MMEHHM
IpUHIMIATA MOTYT OBITh TPEAYCMOTPEHBI B CAMOM areHTCKOM JOTOBOPE, HO MpHU
3TOM JIOTOBOP B 0053aTEIHHOM IMOPSIIKE JOKEH OBITh 3aKIIOYEH B MUCHhMEHHOU
dbopme (m. 2 crt. 1005 I'K). Uro kacaeTcs NOJHOMOYHUNA Ha COBEpIICHHUE
IOPUIUYECKUX JIEUCTBUM, TO B TAKOM CJIy4ae areHTCKUM JIOrOBOP CTPOMTCS IO
MOJIEJIA JIOrOBOpa IOPYYEHUs, U MOJIHOMOYMS areHTa, NEHCTBYIOIIEr0 OT UMEHHU

MPUHININANA, B 0053aTEIBHOM TMOpsIKE OQOpMIIAIOTCS JOBEPEHHOCThIO (1. 1 CT.

®Tanp JI.C. TOProBBIi areHT M AreHTYPHBIl ZOTOBOP Kak mpaBoBble Tumbl // CGOPHHK crateil mo
TpaxxIaHCKOMY U ToproBoMy mpaBy. [lamsatu npodeccopa ["abpmans @emmkcosrda lllepmenesmya. — M., 2005. — C.
480, 484.

*'Cm., manpumep, nocranosiaerne ®AC MO ot 21.02.2013 o xeny Ne A41-46690/11; mocranonenune 11-
To apOUTPaXHOTO aneusIIHOHHOTO cyaa oT 27.02.2010 mo memry Ne A65-20822/2009 // CIIC «Koncymnsrantlliroc:
CynebHast mpaKTHKa.



40
182, m. 1 cr. 975 T'K), mo3Boxsitomiel emy JA0Ka3aTh JETUTUMHOCTh CBOMX
MOJTHOMOYHI TPETHUM JIUIIAM.

PaccmatpuBast pakTryeckue NeiCTBUs, COBEPIIAEMbIE B pAMKAX areHTCKOIO
JIOTOBOpA, CIEAYeT OTMETUTh, YTO B CyACOHOI MpPaKTUKE HET €IWHOTO MHEHHS O
TOM, MOTYT JIM areHTy NpHU 3aKJIIOUEHUH areéHTCKOT'O JI0r0BOpPa MOPYUYEHBI TOJIBKO
(daktuyeckue aerictBud. Kak mpaBuio, cynpl NPU3HAIOT MOAOOHBIE COTJIAILICHUS
ATGHTCKAMHI JIOrOBOpaMH°>. BMecTe ¢ TeM, MMEIOT MeCTO OTAeIbHBIC CIydaH,
KOI'Jla areHTCKUI JOTOBOp, COAEpXAIlMi yKa3aHUs HA MOPYYEHUE areHTy JIMILIb
bakTHYeCKuX NEHCTBUN, KBATU(DHUIIMPYIOT KaK JOTOBOP BO3ME3JTHOTO OKa3aHUS
yCIyT 60 JOroBOp CMEMIAHHOTO THITA -,

bonpuioe BHHMaHuEB 00JIaCTM  H3Y4YEHHs] OCOOEHHOCTEH IpPaBOBOIO
pEeryJlMpoBaHUsl AareHTCKUX OTHOLICHUM YJensieTcsi BOMPOCY OTBETCTBEHHOCTU
CTOPOH areHTCKOro Aoroopa. IIpaBoBebl €IMHOIIACHO OTMEYAIOT, YTO JIAHHBIN
BOIPOC TpeOyeT MOMOJHUTEIBHOTO HAayYHOTO BHUMAaHUS U KOMIUIEKCHOIO
u3ydyeHus, Ttak kak rimaBa 52 'K P® He coaepKuT cCHEHHATbBHOM HOPMBI
OTBETCTBEHHOCTH cTOpoH. OcBemas 3asBieHHyro mpobnemy T.A. Umenesa
yTBEpXKAAeT, YTO HAa OCHOBAaHUM «aHanu3a HopM TiaBbl 52 'K P®, oOmux
HOJIO’KEHUH IPa)KAAHCKOTO 3aKOHOJATENIbCTBA 00 OTBETCTBEHHOCTH 32 HapyILIEHHE
0053aTeNbCTB, CIENHUAIBLHOTO 3aKOHOJATENbCTBA, MATEPUAJIOB Cy1€0HOM MPAKTUKU
U JOKTPUHAIBHBIX MCTOYHHUKOB, MOXXHO CHENaTh BBIBOJ, YTO K AareHTCKUM
OTHOLICHUSAM TPUMEHSIOTCA OOILIUE TMOJOKEHUs 00 OTBETCTBEHHOCTH, HO C
OTIPEIEICHHOMN CIIeHHpHKOi» ",

Ha ocHoBaHum oOOMMX TOJOXKEHU BONMPOC 00 OTBETCTBEHHOCTH 3a
HEUCIIOJHEHUE WJIM HEHAJJIeXkallee HCIIOJIHEHUE JOoroBopa areHTUPOBAHUSA
pemaercss B coorBerctBuM ¢ 1. 1 cr. 401 T'K P®, mo koropoMy «inLo, He
UCIIOJIHUBLIEE 0053aTeNbCTBA JUOO HCIOIHMBILEE €r0 HEHaJIekKalluM o0pa3oM,

HCCCT OTBCTCTBCHHOCTHL IIPHM HAJIWYHMKW BHHBI (YMBICJIa NN HCOCTOpO)KHOCTI/I),

*2CM., HaTIpUMep, OCTAHOBNCHHE 11-ro apOHTPaKHOTO ameusHOHHOro cyaa or 11.07.2013 mo meny Ne
A65-1022/2013 // CIIC «Koncymprantllnroc: CyneOHast mpakTHKay.

*3Cpm., HanpuMep, mocTaHoBIeHHe ApGuTpaxsoro cyga CKO ot 26.08.2014 o gemy Ne A63-11025/2013;
nocraHoieHrne ®AC MO ot 28.10.2004 Ne KI"-A40/9957-04 // CTIC «Koucyabrautllntoc: CynebHas npaktuka.

> Upmenepa T.A. ITpoGneMbl OTBETCTBEHHOCTH CTOPOH areHTCKOTO 0roBopa // COBPEMEHHOE MpaBo. —
2016. — Ne9.
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KpOME CJIy4aeB, KOTJia 3aKOHOM WJIM JOTOBOPOM MPETyCMOTPEHBI MHBIE OCHOBAHUS
oTBeTcTBeHHOCTU». Kpome Toro, cormacHo mn. 3 cr. 401 I'K PO «iuio, He
WCIIOJIHMBIIIEE WM HEHAJJIeKalluM 00pa3oM MCIOJHUBIIEE 0053aTeNbCTBO MpHU
OCYILIECTBICHUN NPEANPUHUMATEIBCKON JEATeIbHOCTH, HECET OTBETCTBEHHOCTD,
€CIM HE JOKAKET, YTO HaJJIeKallee HCIOJIHEHNE OKa3aJloChb HEBO3MOYKHBIM
BCJICJICTBUE HEMPEOJOIMMON CUJIbI, TO €CTh YPE3BBIYANHBIX U HENPEAOTBPATUMBIX
IIPU TaHHBIX YCIOBHSIX 00CTOATENHCTB. K TakuM 00CTOSTENHCTBAM HE OTHOCSTCS,
B YAaCTHOCTH, HapylleHHE OOS3aHHOCTEW CO CTOPOHBI KOHTPAreHTOB JOJIKHUKA,
OTCYTCTBHE HA PBIHKE HY>KHBIX JJIsl ICIIOJIHEHUSI TOBAPOB, OTCYTCTBUE Y JOJKHHUKA
HEOOXOJMMBIX JICHeXKHBIX CpEeACTB». BcnmeacTtBue Toro, 4YTo  JACHCTBUA,
NPEAYCMOTPEHHBIE Ar€HTCKUM JIOTOBOPOM, MOTYT COBEPIIAThCA Ar€HTOM KakK OT
UMEHU TPUHIMNANA, TaK W OT CBOEr0 WMEHH, HEOOXOJMMO aKIEHTHPOBATH
BHUMaHUE Ha nosioxkeHus m. 1 ¢t. 1005 'K PD, B COOTBETCTBMU C KOTOPBIMU, €CJIH
areHT BCTYNAaeT B MPABOOTHOUIEHHUS C TPETHUM JIUIIOM OT CBOETO MMEHU U 3a CUET
MPUHITUTIANA, TO CTAHOBUTCS O00SI3aHHBIM UMEHHO OH, XOTS ObI MPUHITUTIAT W OBLI
Ha3BaH B CAEJKE WM BCTYNHWI C TPETHUM JIMLIOM B HEMOCPEACTBEHHBIE OTHOLIEHUS
M0 UCIIOJIHEHUIO CIICIIKH.

CyneOHasi TmpakTHKa TMpPU PACCMOTPEHUM AareHTCKUX COTJIAlleHUuN ¢
YYaCTUEM TPETHhUX JIMI, MPUBJIEKAEMBIX areéHTOM [JI HUCHOJHEHHS IMOPYYEHH
MpUHITMTIIANA, OCBOOOKTAeT areHTa OT OTBETCTBEHHOCTH TEpeN MPHUHIUIAIOM 32
HEHAJUIeKaIllee HUCIOJHEHUEe OO0A3aHHOCTEM TpPEeTbUM JIMIIOM, C KOTOPBIM
3aKJII0YE€Ha CHEJIKa, B COOTBETCTBUU cO CT. 982 'K P®, B KOTOpOIl yKa3zaHO, 4TO
pu OA0OPEHUHU JTUIIOM JIEHCTBUM, COBEPIICHHBIX B €r0 HHTEpecax, B JajJbHEHIIeM
K OTHOILLICHHUSIM CTOPOH MPUMEHSIOTCS HE TOJIBKO MTPAaBUIIA O IOTOBOPE NMOPYUYEHHUS,
HO ¥ TpaBujia 00 MHOM JOTOBOPE, COOTBETCTBYIOIIEM XapakTepy MPEITPUHSITHIX
I[CﬁCTBI/IﬁSS,

Nutepec npencrasnsier takxke nojoxenue n. 3 ct. 401 'K P®, cornacHo

KOTOPOMY B AareHTCKOM JOTOBOpPE MOTYT OBbITh MPEAYCMOTPEHBI YCIOBUA,

*[ocranosrenne ®AC Cepepo-Kaskasckoro okpyra ot 16.06.2014r. Ne ®08-3423/14 mo neny Ne A61-
2042/2013 // CIIC «Koucynprantllimtoc: CyneOHas mpakTHKa
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CHIDKAIOIIKE MO0 MCKITIOYAIOIINE OTBETCTBEHHOCTh areHTa 3a HEMCIOJHEHUE WIN
HEHaJUIe)Kallee MCIOJHEHWE JOroBOpa areHTUpOBaHHsA. TaM e HNpUBOAUTCS
IIpUMEP HOPMBI, KOTOpas MOXET BKJIKOYATbCS B TEKCT areHTCKOTO JOroBOpa:
«areHT HE HECET OTBETCTBEHHOCTH, €CIH CHEJKA, MOPYYEHHUE Ha COBEPLICHUE
KOTOpPOM J1aHO MPUHIIMIIAJIOM, HE OYJIeT COBEpIIEHA 10 MPUYMHAM, HE 3aBUCSILIUM
oT areHTta». Kpome Toro, B J[0roBope B KayeCTBE OCBOOOXKIAIOIIUX OT
OTBETCTBEHHOCTH OOCTOSITENTLCTB MOMHUMO JIEHCTBUIN HEMPEOJOTMMON CHIIBI MOTYT
OBITh MEPEUHCIICHHBIE UHbIE, TAK Ha3bIBaeMble (POPC-MaKOPHBIE OOCTOSITENILCTBA.

AHanu3 cy1e0HON MPAKTUKU MOKA3bIBAET, YTO OOJBIIOE KOJIMUYECTBO CIIOPOB
B 00J1aCTH areHTHPOBAHUS BO3HUKAECT MEXITY CTOPOHAMH TIO BOMPOCAM BBITIIATHI
areHTckoro Bo3HarpaxiaeHusa. B cuny m. 1 ct. 1005 'K P® arentckuii 10roBop
MPU3HAETCA BO3ME3JIHBIM M IO HopMmam, coaepxkamumcsa B cT. 1006 TK PO,
npUHIMNAN 00s3aH YIUIATUTh areHTy Bo3HarpaxiaeHue. [Ipudem B ropuanyueckon
JuTepaType MOAYEPKUBAETCS, YTO BBIJIATA BO3HATPAXKICHUSA AarcHTy SBISETCS
00s13aHHOCTBHIO, @ HE MPaBOM IMPUHLMUIANA, T.€. HOPMAa HOCUT HMMIIEPATHUBHBIN
XapakTep M, COOTBETCTBEHHO, IMPU HEHAJIEKAIIEM BBINOJHEHUH WIIU
HEBBITIOJIHCHUH JTAHHOM 00S3aHHOCTH HACTYMAeT OTBETCTBEHHOCTbD.

«I'naBel 49, 51 u 52 I'K PO, npuMeHsieMble K PEryJIMPOBAHUIO0 OTHOLICHUMN
areHTUPOBAHUsA, COJEpPkKAT CTAaTbl O BBIIUIATE BO3HATPAXKICHUSA AareHTy,
MOBEPEHHOMY U  KOMHUCCHOHEepy. (OJHaKO B Ha3BaHHBIX CTaThAX HE
KOHKPETU3UPOBAHbl YCIIOBHS BO3HMKHOBEHHSI IIpaBa Ha BO3HArpaxacHUEe U
MOPSZIOK €r0 BBILIATHDY . J[aHHBIE YCIOBHMS B KOHKPETH3HPOBAHHOM (hopMe
cyneOHasi MpakTHUKa PEKOMEHAYET 3aKPeIIsiTh B CAMOM areHTCKOM COTJIAIICHUU.
Tak, B 10roBope MOXXET ObITh MPEAYCMOTPEHO, YTO B CIIy4ae HEBBIIUIATHI areHTy
BO3HATPAXKJCHUSI B YKA3aHHBIA CpPOK, NPHHIMNANT JOJDKEH OyaeT YIUIaTUTh
HEYCTOWKY, KOTOpasi MPeICTaBIIIEeT COOOM COracoBaHHbINA B JOTOBOPE MPOLIEHT OT
CyMMBI IJIaTeXa 3a KaXIblil JeHb mnpocpouku. B ciydae, ecnu cnop Oyner

paspemarbCcsi MEXIy CTOpPOHAMU B CyA€OHOM TMOpPSIAKE, CYIOM MOXET OBITh

*® Bracosa H.B. ArenTckmii JIOTOBOP B POCCHIICKOM 3aKOHOJIaTE€NLCTBE M MEXKIYHAPOIHON KOMMEpPUYECKOU
npakrtuke // XKypuan poccuiickoro mpasa. — 2013. — Ne3. — C. 100-109.
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MpUMEeHeHa HOpMa, ycTaHoBieHHas cT. 333 I'K PD> 06 ymenbureHnn pasmepa
HEYCTOMKH, eciu oHa OyAeT Hecopa3MepHa TMOCIEACTBUSIM HapyIICHUs
00s13aTeNbCTBA.

Kak MbI yxe oTMeuanH, B 3aKOHE HE MPEIyCMOTPEHbI HOPMBI O pa3Mepe
BO3HarpaxaeHus. Kak rmpaBuiio, 3T0 yCIIOBHE COTIIACOBBIBAETCS HEMOCPEACTBEHHO
B JoroBope. EciM Takoro ycioBuss B JOrOBOPE HET, BO3HATPaXICHUE
ONpENENSAeTCS HCXOAsl U3 CTOMMOCTHM AHAJIOTMYHBIX YCIAYr MpPU CPaBHUMBIX
obcTosiTenbcTBax B cuiy 1. 3 cT. 424 'K P®. Ilpu 3TOM B COOTBETCTBUH CO CT.
1006 I'K P® npuHumman o0si3aH BBIIUIAYMBATH BO3HATPAXKJICHHE B TEUEHUE
HEJEJIM C MOMEHTA MPEJOCTABICHHS] EMY ar€HTOM OTYE€Ta 3a MPOILEIIINI MEPUOI.
Ha mpakTuke cTOpOHaM areHTCKOro JOroBOpa clieAyeT yka3aThb Ha CBOOOAY B
BbIOOPE YCIIOBUM, MOpsAAKA U pa3Mepa oriarhl. [IpsaMbIX yka3zaHUil B OTHOIICHUU
MOJI00HBIX CUTYAIlMI HET HU B 3aKOHO/IATEJILCTBE, HU B JOKTPHUHE.

B nopmax I'K P® oTCcyrcTByeT NOJOXKEHHE O MHHUMAJIbHOM
BO3HArpa)x/J€HUU, KOTOPOE MOXKET OBbITh MOJTYYEHO areHTOM 3a COBEpPIIEHHBIE UM
nerctBus. B omHOM U3 cyAeOHBIX pElIeHH OBLI0 OTMEYEHO, YTO YCIOBHUE
JIOTOBOpa, COTJIACHO KOTOPOMY, B CiIydae HapyUICHHs areéHTOM OOSI3aHHOCTH IO
JIOTOBOPY, IPUHUMUIIAN BOPABE YMEHBIINTh €r0 BO3HArPaXXJACHUE N0 CyMMbI OJIMH
pyOib B Mecsll, SBIISETCS HUYTOXHBIM, U CYUIECTBEHHOE 3aHIKEHHE pa3Mmepa
areHTCKOT0  BO3HArPaXKIE€HHsT HE COOTBETCTBYET PBIHOYHOMY  XapakTepy
IPaKIAHCKO-IPABOBBIX OTHOIICHUI .

Cyabpl 3a4acTyr0 OTpPULATEIBHO OTHOCATCS K YCJIOBHUSIM JIOrOBOpA,
IPEeLyCMaTPUBAOIINM BBIIUIATY ar€HTCKOIO BO3HAIPAKIAEHUS MOCIE MOCTYIIIEHUS
NPUHLHNATY JEHEKHBIX CPEACTB IO COBEPIICHHOW caenke. Tak, B OQHOM U3 Ael
are’HT o0s3aJcid 3a BO3HArpAKJICHUE COBEPIIATh MO IMOPYYEHUIO MPUHLHMIIATIA
JECWCTBUS, HANpPABJICHHbIE HA TOUCK W [PHUBICYCHHE HWHBECTOPOB  JJIA
ONPENCIICHHOr0 NpoekTa. IIpm 3TOM areHTckoe BO3HArPaKACHUE MOJJIEKAIO

yIIaTe TOCIe UCTIOIHEHHUSI HHBECTOPOM 0053aTeNIbCTB MO YIIaTe apeH HOM TUIaThI

*TK P®. Cr. 333.
*®[Tocranosrenne ®AC Mockosekoro okpyra ot 03 mast 2012 r. mo meny Ne A40-20886/11-87- 115 //
CIIC «Koncynprantlmroc: CyneOHast mpakTHKay.
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u apyrux miatexed. Cyn npu3Hal JaHHOE YCIOBUE HEICHCTBUTENIbHBIM, TaK Kak
00s13aHHOCTH MPUHITUIIATIA TI0 OIUIATE YCIyT areHTa MOCTABJICHA B 3aBUCUMOCTD OT
00CTOSATEIBCTB, OTHOCUTEIHLHO KOTOPBIX HEU3BECTHO, HACTYIAT OHU WK HeT. BAC
P® nogaepxan nanuyro TTO3UIHIO .

TeM He MeHee Cyl MOXKET MPU3HATH pa3MEp arecHTCKOro BO3HArpa)KJacHUs
HEpa3yMHbIM M  HECOpPa3MEpHBIM  HCIIOJHEHHOMY  00s3aTelIbCTBY,  €CIHU
BO3HArPAXKJICHUE 3HAYUTEIBHO MPEBBIIIAET CYMMY COBEPUIEHHON areHTOM JJis
NpUHLHNANA CACIKH. Tak, «Cyl yCTaHOBWJI, UTO areHTCKOE BO3HATrpa)KICHUE B
pasmepe 3 336 364 py0., ¢ y4ETOM COBEPIIECHUS CIEIKH areHTOM Ha CyMMy 663
636 py0., HENB3sI IPU3HATH PA3yMHBIM U COPA3MEPHBIM HCIIOJTHEHHOMY areHTOM
o0s3aTenbcTBY. OHO B KOpPHE MPOTUBOPEUUT OOIIMM HayajaM U CMBICITY
rpakIaHCKOT0 3aKOHOJIaTENIbCTBA, KOTOPOE YCTAHABIMBAET PABEHCTBO YYACTHUKOB
IPKIAHCKUX IMPABOOTHOIIEHUN W HE JIOMYCKAET JACHCTBUI, OCYIIECTBISEMBIX C
HaMEpEHUEM NPUUUHUTH BPEJ IPYyromMy JHUILy, a TakxkKe 3J0yNnoTpeOIeHre MpaBoM
B MHBIX opmax»’’.

N3ydass BOMpoC MpaBOBOrO PEryJMPOBAHMS Aar€éHTCKOTO BO3HArpakKJAcHUS
HEOOXO0IMMO OTMETHTH, 4TO B cooTBeTcTBHH cO cT. 1001 I'K P® noMumo BBINIaTHI
BO3HArpaKJICHHS areHT UMEET IPaBO HAa BO3MEILIEHUE CBOMX PACX0JI0B, CBS3aHHBIX
C UCIIOJIHEHUEM JEWCTBUM, 3aKpeIyIEeHHbIX JT0oroBopoM. HecoOmromeHue naHHOU
UMIIEPATUBHON HOPMBI, T.. OTKAa3 MPHUHIUIIAJIA BO3MECTUTh BCE HEOOXOIMMBIC
pacxopl, COBEpPUIEHHBIE areHTOM [UJIs MCIOJIHEHUs MOPYYECHUN NpHUHIMIIANA,
MOXET IOBJIEYb OTBETCTBEHHOCTh MPUHIIMIMANIA TaK K€, KaK U B ClIy4yae OTKasza B
BBITIJIATE BO3HATPAXKICHHUS areHTy61.

B rnmaBe | Hamero wucciaegoBaHuMs Mbl YKa3blBalM, 4YTO OJHOM U3
00s13aHHOCTEH areHTa, MpeayCcMOTPEeHHOM 3akoHoaaTebcTBOM B ¢T. 1008 T'K PD,
ABJIETCSI OPOPMIICHUE W TMPEAOCTABICHUE MPUHILMIATY OTYeTa 00 MCIOJHEHUU

NOpYYEeHHUH, 3akKperuleHHbIX B areHTckoMm jaoroBope. CormacHo cyaeOHOU

¥Omnpenenerme BAC P® or 28.11.2013 Ne BAC-17299/13 mo memy Ne AS56-47233/2012 // CIIC
«Koncynprant [Tnroc: CyneOHas mpaKkTHKAy.

®[Jocranorenne ®AC 3amagrHo-CuGupekoro okpyra ot 24.08.2006 mo xeny Ne A03-12872/05-15// CIIC
«Koncynprantllmoc: CyneOHas mpakTHKA.
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NPAaKTHKE, JaXe €CIM CTOPOHBI MpH 3aKIOYEHHH areHTCKOro J0roBopa He
3aKperAT YKa3aHHYIO OOs3aHHOCTb areHTa, areHT HE OCBOOOXKIAeTCsl OT €€
ucronHenus >, dopMa OTYETa, MOPAAOK ero O(GOPMICHHS ¥ IPEIOCTABICHH,
3aBHCHMOCTh aréHTCKOT'O BO3HArpaXkJE€HUsI OT CPOKOB MPEAOCTABICHUS OTUYETAa, HE
perJaMeHTHpPOBaHbl 3aKOHOAATENEM, II03TOMY HECOIJIaCOBAHHOCTh YKa3aHHbIX
YCIOBUH areHTCKOro JOroBopa IMOPOXKIAaeT CIOPbl CTOPOH U, KakK CIEICTBHE,
JIOTIOJIHUTENbHBIE CyIeOHbIE pa30upaTenbCTBa.

C nmno3uuuu  IOPUCTOB-IIPABONPUMEHUTENEH OTUET areHra  sBISETCS
OCHOBHBIM JIOKYMEHTOM, TIOCPEACTBOM KOTOPOTO OH MOXET JIOHECTH [0
npUHLKINAIa UHGOPMAIUIO O JOOPOCOBECTHOM MCIIOJHEHUU ero mopydyeHuit. C
TOUYKH 3pEHMsI OYXTalITEpCKOTO yueTa OTUET SIBJISETCS 00s3aTENIbHBIM JOKYMEHTOM
U TpeacTaBisieT CcoO0OMl NepBUYHBIM JOKyMEHT. B pamkax mpaBOBOrO
peryMpoBaHMs areHTCKUX OTHOLIEHUH (hopMa OoTyYeTa areHTa He onpeneneHa. Ha
IPAKTHKE, KaK IPaBUJIO, OHA pa3padaThIBaeTCsl HEMOCPEICTBEHHO CTOPOHAMHU U
YTBEPKJIAE€TCS B KaYECTBE MPUIIOKEHUS K oropopy. CornacHo 1. 2 cT. 9 @3 «O
OyXrajaTepckoM Y4eTe» OTYET JOJDKEH COJEP)KaTh BCE PEKBU3UTHI MEPBUYHOIO
JIOKYMEHTa, a TaK/Ke CBEJICHNS O KOHKPETHBIX BHAAX paboT, YCIyT U HX 00beme’ .
Ecnu oTueT He COEPKUT BBILIETIEPEUNCICHHBIX CBEIEHUH, TO COTIIACHO Cy1e0HOM
NMPAKTHKE OH HE MOXET CUMTATHCS IEPBUYHBIM JOKYMeHTOM . OJHaKo,
CYLIECTBYIOT U pEHIeHHs CyJa, COTJaCHO KOTOPBHIM MPU3HAETCS YKa3aHHE B
oTyeTax JHIb 00Ied MH(OpMAaLUU, €CIU 3TO MPEAYyCMAaTPUBAECTCA B YCIOBMSX
CaMoro JI0roBOpa areHTHpoBaHMs . Takum o0pa3’oM, cyneOHas IpPAKTHKA IO
JAaHHOMY BOIIPOCY JIOCTaTOYHO MPOTHUBOPEUHBA.

Yro KacaeTcsi CpOKOB IIPENOCTABJICHUS OTYETa, TO 3aKOHOAATEIbHO
yCTaHOBJIEHA OO0S3aHHOCTh areHTa IO NPEACTaBICHHUIO MPUHIMUNANTY OTYETa Ha

YCIOBUAX, MNPEAYCMOTPCHHBIX AOrOBOpPOM, a B ClIyda€ OTCYTCTBUSA TaKHUX

%2 Mocranosnenue ®AC JlanbHEBOCTOUHOTO okpyra ot 07 aBrycra 2012 r. Ne ©03-3479/2012 no nenmy Ne
A59-4462/2011 // CIIC «Koncynsrantllntoc: CyneOHast npakTHKa».

% O Gyxramrepckom ydere: PexepanbHblii 3akoH oT 06 mexaGps 2011 1. Ne402-d3 // Cobpamue
3akoHomarenbcTBa PD. — 2011, — Ne50. — Cr. 7344.

% Tlocranoenenus denepaabHOro apOHTPaXKHOTO cyaa 3amaaHo-CrGupckoro okpyra ot 27.10.08 Ne ©04-
6501/2008(14672-A67-41) 115 // CIIC «Koucynsrautllitoc: CyneOHast IpaKkTHKa.

® Tlocranosnenne ®enepanpHoro apouTpakHoro cyma Ceepo-3amagHoro okpyra ot 24.08.07 Ne A56-
51819/2006 // CTIC «Koucynbsrantllmoc: CynebHas mpakTHKay.
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MOJIOKEHUH - TI0 MEpe MCITOJIHEHHSI UM JIOTOBOpa MO0 MO OKOHYAHWH JCHCTBUS
norosopa (m. 1 ct.1008 I'K P®). Takxke 3akoHOmaTeNEM OmnpeaesieHa 00sI3aHHOCTD
NpUHIMIANA 3aIBUTh BO3PAKEHUS 10 MIPEICTABICHHOMY €My oTueTy B TeueHue 30
JHEW CO [JHS TPEACTaBIEHUSI OT4YeTa, €CJIIM HMHOM CPOK HE YCTAaHOBIICH
corjanieHuemM cTopoH. [Ipu OTCYyTCTBUM e TaKuX BO3paKEHUI OTYET CUUTAETCA
npuHAThIM (1.3 cT. 1008 'K PCD)GG.C YYETOM TOTO, YTO 3aKOHOM IPETYCMOTPEHbI
Clly4ad, KOT/Ia areHT JEWCTBYET 3a CUYET MPUHIUIATA, OO0S3aTEIbHBIM SBISETCS
TaKKe npeJiCTaBlIeHNE (MHaHCOBBIX OTYETOB, MOATBEPKAAIOLIUX
1eJIeCO00Pa3HOCTh MPOU3BEICHHBIX UM PAaCXO/I0B.

CropHbIM B Cy/1Ie0HOM MTPAKTUKE OCTAETCS BOMPOC O B3aUMOCBS3H BBITLIATHI
areHTCKOTO BO3HAIPAXKIEHUS 32 HCIOJHEHHbIE YCIYTM U CBOEBPEMEHHOCTH
MPEAOCTaBIEHUS OTYETa O BBIMOJIHEHUU JIAHHBIX YCIYr. B COOTBETCTBUM CO CT.
1006 'K P® «BblIUIaTa areHTCKOIO0 BO3HATPAXKACHUS HE 3aBUCHUT HAINPSIMYIO OT
NPEACTABICHUS] OTYETOB, B CBA3M C YeM (akT MPOCPOYKA HCHOTHEHUS
00s13aTEIBCTB IO TIPEICTABICHUIO TTOTBEPKICHHS OKa3aHHBIX YCIyT HE SIBISETCS
OCHOBaHWEM JUIsl TpPU3HAHUS YCIOYr, OKAa3aHHBIX AareHTOM MpUHIUIANY,
BHITIOJIHGHHBIMU ~ HEHAQJICKAIIMM  00pa3oM U, Kak CJEACTBHE, HE MOXKET
UCKJII0YaTh O0SI3aHHOCTH MPUHIMIIANA MO BIIUIATE areHTCKOTO BO3HATPAXKICHUS
areHTy»"" .

Tem He MeHee, B cyieOHOM MpakTUKe 0OpalaloT Ha ce0s BHUMAaHUE CITyyau
BBIHECEHHUSI MPOTUBOIOJOXKHBIX PEIIEHUH TMPU PACCMOTPEHUH CIIOPOB IO
obcyxmaemomy Bompocy. «Tak, Ipu OCIapuBaHUK MPABOMEPHOCTH YIAEP>KaHHOTO
areHTOM areHTCKOTO BO3HATPAXKIEHUS, B CBSI3M C HapyIICHUEM OOS3aHHOCTH
are’ra, MpeayCMOTPEHHOW YCIOBHMSIMU JOrOBOpa O CpPOKax CJauyd OTYETHOCTH,
MOATBEPAKAAIONINX JOKYMEHTOB M JICHEXKHBIX CPEICTB, MOJTYYEHHBIX OT TPEThHX
JIMI] BO MUCTIOJHEHUE MopydeHus: npuHuumnaia, Cankr-IletepOyprekuii ropoickoi

cyn OmnpenenenneM oT 11.11.2013 Ne 33-17702 ynoinerBopuil TpeOOBaHUs

% Bacuisunkoa H.A., ITopoxos M.FO. OrmenbHble NpoGIEMbl 3aKOHOZATEIBHOTO PEryIHPOBAHHS
AreHTCKUX MPABOOTHOIICHUH // JISHUHIpaACKuii ropuandeckuii sxkyprair. — 2015, — Nel. — C. 25-31.

" BacmisumkoBa H.A., ITopoxos M.IO. OrmenbHble MpoGIeMbl 3aKOHOZATEIBHOTO PEryIHPOBAHHS
AreHTCKUX MPABOOTHOIICHUH // JISHUHIpaACKuii ropuandeckuii sxkypHair. — 2015, — Nel. — C. 25-31.
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NPUHLHANAIA W B3bICKAJ C areHra HENPaBOMEPHO YIEPKAHHOE areHTCKOe
BO3HArpa)xjaeHue, TEM CaMbIM OMNPEIEIHUB MPOCPOUKY HCIIOIHEHHS O00S3aTENIbCTB
II0 CBOEBPEMEHHOM CJja4€ OTYETHOCTH KAaK CYIIECTBEHHOE HAPYLICHHUE YCIOBHU
JI0OrOBOpa M HEHaJJIeXKallee oKkazaHue ycuyr <...>Y denepanbHOro apOUTpaxHOTo
cyna CeBepo-KaBka3ckoro okpyra Ha 3TOT K€ cueT MHeHue oOpatHoe. Tak, cyn
IIPUILEI K BBIBOAY, YTO IO cMbIcay CcT. 1006 I'paxknanckoro konekca Poccuiickon
denepanuy BBIIIJIATA Ar€HTCKOTO BO3HATPAXKIAECHUS HE 3aBHCUT HANPSMYIO OT
IPEJCTaBICHNUs] OTYETOB, €CJIM JI0Ka3aH (akT okazaHusa yciyr. Kak ciemyer u3
HA3BaHHON CTaThbM, NPUHLHUIAT O0fA3aH YMJIATUTh BO3HAIPaXJCHHE B TEUCHHE
HEJEIM C MOMEHTa IIPEACTABIICHUS areHTOM OT4YeTa 3a NPOLICHUIMN IEPHOM.
MHbIMU CIIOBaMM, OTYET SIBJISIETCS OCHOBAHMEM JUJISL BBIIUIATHI BO3HATPAXKICHHUS, A
JI€Hb €r0 IMpPEACTaBIEHUS - JaTOM, C KOTOPOM HAYMHAETCA YCTAHOBJICHHBIN
YKa3aHHOM CTaTheil CPOK VIS MOJOOHOH BHIMIATH . TakuM 0Opa3soM, «CPOK
IIPEICTABIICHHUS] OTYETA areHTOM IPUHLMUIAILY CJIEIYET CUMTATh CYIIECTBEHHBIM
YCIOBUEM HUCIOJHEHHUS] O00S3aHHOCTH, BO3JIOXKEHHOW MPHUHIMIIAIIOM Ha areHTa B
paMKax J0roBopa, JIMIIb JJIi HCYUCICHUS CpPOKa BBILIATBI ar€HTCKOIO
BO3HAIPAXKJEHMS, a HE OCHOBAaHMEM JUIsI €ro BBIIUIATHL B  MPHUHIMIIE.
CrnenoBaTenbHO, IPU MPOCPOUKE UCIOJHEHUS 00513aTENbCTBA, IPETYCMOTPEHHOTO
JIOTOBOPOM, O CpPOKE€ IPEACTABICHUS OTYETA, a TAK)KE HEUCIIOJHEHHs JAHHOU
00s3aHHOCTH B 1IE€JIOM, YCIYTM areHTa BCE paBHO TMOAJEXKAT OIUIaTe Kak
BBINIOJIHEHHbIE HaaJexamuM oOpazoM. OTyeTsl camMu 1O cede He HMEIoT
CaMOJOBJICIOIIETO 3HAYEHUSA, a COCTaBILAKOTCA B LEIAX IOATBEPKIACHUSA
BBIIIOJTHEHHSI arGHTOM CBOHX 00S3aTeIbCTBY .

[Ipyaumas BO BHUMaHHE OTCYTCTBHE €IMHOTO MHEHMsI B CyJIeOHOU
IIPAKTUKE 110 BOINPOCY B3aWMMOCBA3M IIOJIYYEHHs] AareHTOM  AareHTCKOIo
BO3HArpa)/JI€HUs C HaJJIEKALIUM BBIIOJIHEHUEM 0053aTENbCTB MO 3aKIFOYEHHOMY
JOroBOpy (B TOM 4MCIE COOJIIOJEHUE CPOKOB IIPEJOCTABICHUS OTYETA),

OTCYTCTBHUA KOHKPCTUKHU B CYHICCTBYIOIIUX 3aKOHOAaTCJIbHBIX HOpMax,

68
TaMm xe.
®*Huxkomokun C.B. ITocpermaeckue norosopst. — M.: FOctammauadopm, 2010. — C. 224.
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HAIpaBJICHHBIX Ha PEryJUpOBaHUE MAHHON OO0JAacTH areHTCKUX OTHOUICHHH,
IPaBOBEbl OOpalIalOT BHUMAHUE Ha BO3MOXKHOCTH 3aKPEIUICHUS HEOOXOIHMMBIX
YCIIOBUH IO JaHHBIM BOIIPOCaM B IIOJJHOM O00BEME B TEKCTE ar€HTCKOIo JOroBOpa,
YTO MO3BOJIUT M30€XaTh CHOPHBIX CUTYallMd M BBITEKAIOIIUX U3 HHUX CYJCOHBIX
pa3oupaTesbCTB.

B 3aBepiieHne TeMmbl BO3HArpaXkJI€HUs areHTa CYUTAEM HEOOXOIUMBIM
oOpatuth BHMMaHue Ha otcyrctBue B 'K P® HopM BbImIaThl areHTCKOro
BOZHATPAXKJICHUS 3@ CHEJIKH, 3aKIIOYEHHBIE II0CJIE MPEKPALIEHUsS areHTCKOIo
norosopa. B coorBerctBum ¢ 'K PO «arent, AEHCTBYIOIIMM IO MOJEIM Kak
JIOTOBOPA MOPYYEHUS, TaK U JIOrOBOpPAa KOMUCCUH, IPU MNPEKPALLEHUNA areHTCKOIO
JIOTOBOpPA MMEET IMPaBO HA AareHTCKOE BO3HAIPaXICHUE JIMIIb 3a CHACIIKH,
COBEpIIICHHBIC 10 MPEKPAIICHHsS JOrOBOpa» . JIaHHAs MO3MIMS OCHOBAHA Ha
3aKOHOJATEIBbHO 3aKPEIJIEHHBIX HOPMAaX, IPUMEHSAEMBIX K JIOTOBOPY MOPYYEHUS
(.1 ct. 978 'K P®) u norosopy komuccuu (1. 2 ct. 1003 'K P®). B nononaHenue
K paccMaTpMBaEeMOMY BOIIPOCY ClIeIyeT OTMETHUTh, 4TO HOpMbI [ K P® Takxke He
colepKaT MOJAPOOHBIX HOPM  BBIIJIATBl aréHTCKOIO  BO3HArpakKAEHUs W
BO3MEIICHHsI YOBITKOB, BBI3BAHHBIX MPEKpPALICHHMEM AareHTCKOro aorosopa. B
IOPUIMYECKOM JIMTEpaType, BBICKA3bIBACTCS, HAa Hall B3I, CIPaBEIJIMBOE
MHEHHE O TOM, YTO JJI1 PEUIEHHs CHOpPOB B JAHHON 00JACTH HEAOCTATOYHO
OTCBUIKH K YCJIOBHUSIM areHTCKOro 1oroopa B cT. 421 'K P® nnu nosoxeHusm i1
49 u 51 I'K P®, koTOpbi€ HEAOCTATOUYHO KOHKPETU3UPOBAHBI.

OTaenbHOr0 BHHMAHHMS 3aCiIy’>KMBAaeT BOIPOC O MPABOBBIX OCHOBAHMSX
npekpamieHus areHrckoro gorosopa. B cr. 1010 'K P® npexgycmotrpeHnsl Tpu
OCHOBaHMS, IO KOTOPBIM BO3MOXHO IPEKPAILLEHUE areHTCKOIo JOTOBOpa: OTKa3
OJIHOM M3 CTOPOH OT HUCIHOJHEHHS J0TOBOpA, 3aKJIIOYEHHOro 0e3 ompeseseHus
CpPOKa OKOHYAHUS €ro IeUCTBUSA, CMEPTh areHTa, IPU3HAHNUE €r0 HEAEECIIOCOOHBIM,
OTPaHMUYEHHO JIEECIIOCOOHBIM WM O€3BECTHO OTCYTCTBYIOLMM, IIPU3HAHUE
VWHIUBUYAIBHOTO MPEANPUHUMATEIIS, SABIIAIOIMIETOCS areHTOM, HECOCTOSITEIbHBIM

(6anKpOTOM).

"®Kanemuna, B. B. JlJoroBopHoe mpaso. — M.: Omera-JI, 2014. — C. 174.
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bykBanbHOoe TonkoBaHue ctatbu 1010 'K P® cBuerenscTBYET 0 TOM, UTO
OJIHOCTOPOHHUM OTKa3 BO3MOXEH TOJBKO II0 JIOTOBOPY, 3aKIIOUYEHHOMY Ha
HEONPEIECIICHHBI CPOK. ECIM areHTCKUM OTrOBOP 3aKJIIOYEH Ha ONPENCIICHHBIN
CPOK, TO OH HE MOKET OBbITh PACTOPTHYT B OAHOCTOPOHHEM MOPSIKE HU OJHOM U3
CTOpOH. TeM He MeHee B MPABONPUMEHUTEIBHON MTPAKTHKE BCTPEUYAIOTCS CIIy4YaH,
KOTJa YCJIOBHSI O BO3MOXHOCTHM OJHOCTOPOHHEIO OTKa3a OT HCIOJHEHUS
JIOTOBOPA, 3aKJIFOUEHHOIO Ha OMNPEIEJEHHBIM CPOK, IPEIyCMOTPEHBI CTOPOHAMHU
areHTCKOr'0 COTJIalI€HUs ITyTEM BKIIFOUEHUS UX B COAEP)KAHUE JOTOBOPA.

B cyneOHON MNpakTUKE MOXHO BCTPETUTh IMPOTHBOIIOJOKHBIE IMO3HIIMU
OTHOCHUTENIFHO TPABOMEPHOCTH YKa3aHHbIX (akToB. B onHOM ciydae cyabl
MPU3HAIOT MPAaBOMEPHBIM BKIIFOUEHHUE YCIOBUS O BO3MOXHOCTH OJHOCTOPOHHETO
OTKa3a B AareHTCKUMM JOTOBOP, 3aK/IIOYEHHBIM Ha ONPENENICHHBIA CpOK,
apryMEHTHPYS TEM, YTO ATO HE MPOTUBOPEUHUT MMIEPATUBHBIM HOpMmaMm cT. 1010
'K P®™. Opnako Gomee PACIIPOCTPAHEHHOM  SIBJISIETCSI  MPOTUBOIOJIOKHAS
MO3UIMS, COTJACHO KOTOPOM YCIOBHE OO0 OJHOCTOPOHHEM OTKa3e OT JOroBOpa
areHTUPOBAHUS SIBJISIETCS HUYTOXKHBIM B CIIy4yae OINpPEAECIEHUsS B JOTOBOPE CpPOKa
NEUCTBUS, KaK poTUBOpeyaliee coaepxanuto ctateu 1010 I'K PD™,

B nacrosiiiee Bpemsi jaHHasi npo0jieMa MOXKET pacCMaTpPUBATHCSA C YYETOM
nosnoxxennit [locranosnenus [Inenyma Briciiero ApoutpaxHoro cyga PO ot 14
mapta 2014 roma. B 7aHHOM MOCTaHOBJIEHUM YKa3aHO, B KAKMX UMEHHO CIydasx
MpaBoBasi HOpMa JIOJKHA cuuTatbesi wummepartuBHod. BAC P® ycranoBui
KPUTEPUH, KOTOpPbIE HEOOXOJUMO YUYUTHIBaTh NPU IPOBEPKE HOPMBI Ha
uMIiepaTuBHOCTh. Kputepun, Ha3BanHble B TyHKTE 3 [locranosnenus BAC PO, ne
MO3BOJISIFOT MIPUKTH K BBIBOAY O TOM, 4TO B ctathe 1010 'K P®D B umnepatuBHOM
NOPSJIKE 3aNpEeIacTCsl YCTAHABIMBATH B 3aKJIIOUEHHOM Ha OIPEAEIICHHBIA CPOK
areHTCKOM JIOTOBOPE IMOJIOKEHUE O IIPaBE Ha OJJHOCTOPOHHMI OTKa3, PU YCIOBUU,

4YTO CTOPOHBI AOTOBOpa MABJIAIOTCA KOMMCPYCCKHMH OpraHU3alusaAMM. Takum

"Mocranosnenne OenepanpHoro apouTpakHoro cyaa Cesepo-3amanHoro okpyra ot 17.07.08. mo gery Ne
A56-17942/2007 // CTIC «Koncynprantlmroc: CyneOHast mpakTHKay.

"2Onpenencane BAC P® ot 08.04.08 Ned211/08, 667, denepalbHOro apOHTPaKHOTO cyna MOCKOBCKOTo
okpyra ot 31.03.11 mo gemy Ne A40-93058/10-10-705 // CIIC «Koucynsrantlimoc: CynebHast IpaKkTHKa.
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00pa3oM B CPOYHBII JOTOBOP areHTUPOBAHUS MOKET ObITh BKIIFOUEHO yCJIOBHE 00
OJIHOCTOPOHHEM OTKa3e, uyTo ykazaHo B nmyHKTe 4 [locranoBnenuss BAC PO. Jlna
TOTO, 4YTOOBI  BOCIIOJI30BATHCS  BO3MOYKHOCTBIO  PACTOP)KEHHS  JIOrOBOpa
areHTUPOBaHUS B OJHOCTOPOHHEM IMOPSAJKE, HEOOXOAMMO, YTOOBI CTOPOHBI B
COJIEp’)KaHUU JOroBOpa MPENYyCMOTPEIN OOCTOATENbCTBA, NPU KOTOPBIX areHT
GO IPUHIAIIAT BIPABE OTKA3aThCsA OT UCTIOTHEHHS JOTOBOPa .

Eme ogHMM HEOCTAaTKOM MPABOBOI'O PETYJIMPOBAHUS ar€HTCKOro JOTOBOpa
MOXHO TIPHU3HaTh OTCYTCTBUE B JCUCTBYIOIIEM 3aKOHONATEIbCTBE HOPM
OTHOCUTEIBHO HEOOXOAMMOCTH MPEABAPUTEIBHOIO  YBEIOMJIEHUS  JIPYrou
CTOpPOHBI B CIIy4a€ OJHOCTOPOHHETO OTKa3a, a TAKK€ OTHOCUTEJIBHO IMOpPSAKa U
CpOKOB JaHHOro yBeaomieHus. CyneOHas NpakTHKa B YKa3aHHOM BOIIPOCE
INPUAECPKUBACTCA €AMHOTO MHEHHUS M ONPENENSAET, YTO B CIydyae HEYBEIOMJICHUS
IPUHLIMIIAJIOM areHra o0 OJHOCTOPOHHEM OTKa3€ JOroBOp HE CUUTAaeTcA
IIpeKpaiieHHsIM. Ha npakTuke B TOrOBOp 3a4acTyl0 BKIIOYAETCS IOJIOKEHHE O
TOM, YTO CTOPOHBI BIPAaBE B OJHOCTOPOHHEM IOPAJKE OTKAa3aTbCid OT JOrOBOpA
IIlyTEM HaIlpaBJICHUsA B aApec IPYrod CTOPOHBI NHCBMEHHOIO YBEIOMIICHHS B
OIIPEIECIICHHBIN CpOK74.

JIUCKYyCCHOHHBIM B TEOPUU U MPABONPUMEHUTEIIBHONW IIPAKTUKE OCTAETCS
BOIIPOC O TOM, SBIIETCA JIM IEPEYEHb OCHOBAHUM NPEKPALIECHHUS areHTCKOIo
noroeopa, 3akpermieHHsld B cratbe 1010 'K P® ncuepneiBatomum. Hampumep,
P.C. beB3eHKO cuuTaer, 4yTo IAEHCTBYIOIIMM 3aKOHOJATEIbCTBOM 3aKpEIUICH HE
MCYEPIIBIBAIOIINI MepEeYeHb OCHOBAHMM, MO KOTOPHIM BO3MOYKHO NpPEKpalleHHE
JIOTOBOPA areHTUPOBAHUSA, TaK KaK K JTaHHOMY JIOTOBOPY MOTYT IPUMEHSATHCA
oOue mnojoxeHuss o0 o00sA3aTeNbCTBaX, B TOM 4YHCIE€ W OCHOBaHUAX MX
npekpaimenus, coaepxkamuecs B 'K PD, npyrux 3akoHax M HMHBIX IIPaBOBBIX
aktax'". B cyneOHOM NpakTHKe MOXHO BCTPETHTH PELICHHS, B KOTOPBIX CYIBbH

MNPpUXOJAT K BBIBOAY O 3aKPBITOCTH IICPCUHA OCHOBAaHUM MMPpCKpalmCHUsA AOroBOpa

"*[ocranosnenne [nenyma BAC P® ot 14.03.2014 Nel6 // CIIC «Korcynsrartllnroc: CyneGHast
MPaKTHKA.

"Mocranosnenne ®AC Ceepo-Kaskasckoro okpyra ot 02 mronst 2011 1. o gexy Ne A53- 22248/2010 //
CIIC «Koncynprantlmroc: CyneOHast mpakTHKay.

"®A.B. BaGaes Ilpakrika mpuMeHeHus I 'paxkianckoro kogekca P® gacteil BTOpoii 1 TpeTbeil / mox o6,
pen. B.A. benosa. — M.: IOpaiir, 2009. — C. 1429.
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arenTupoBanns . Cremyer oTMeTHTh, uto B ctathe 1010 TK P® orcyTcTBYyIOT
TaKue OCHOBAaHMSI TMPEKpAIICHUs JOrOBOpa areHTHUPOBAHMS, KaK MpPU3HAHUE
NpUHIMIANA HEIEeeCOCOOHBIM, OTPAHMYEHHO JIEECTIIOCOOHBIM MM OE3BECTHO
OTCYTCTBYIOIIIUM, HECMOTpPSI Ha TO, YTO KAXKI0€ M3 HA3BAHHBIX OOCTOSATEIHCTB
JI€JIaeT HEBO3MOYKHBIM NPOJIOHKEHUE CYIIECTBYIOUIMX IMPABOOTHOUIEHUNA MEXIY
CTOPOHAMH.

Kpome Toro, y npaBonpumMeHHUTENEN BBI3BIBAET UHTEPEC BKIOUEHHOE B [ K
P® nonoxeHne o mpekpamieHUH areHTCKOro JOroBOpa MO MPUYMHE MPU3HAHUS
WHJIMBUAYAJILHOTO TIPEANPUHUMATEIS, SABJISIIONIETOCS ar€HTOM, HECOCTOSATEIbHBIM
(6ankpoTom). M3 aHanm3a yKa3aHHBIX MOJIOKEHUHN 3aKOHOATEIHCTBA CISAYET, YTO
yTpaTta cTaryca HWHAMBUAYAIbHOTO MPEINPUHAMATENS IO WHBIM OCHOBAHUSIM,
HEXeMn OaHKPOTCTBO, TAKXKE MOXKET TIOBJIEUb TMPEKpPAICHHE JOTrOBOpa
areHTUPOBAHUsI, HECMOTPSI HA TO, YTO 3TH Ciiydyau He oTpaxeHnsl B cT. 1010 ['K PO.

B cnydae peopraHMzanuy areHTa M IMPUHLHUINAIA, KOTOPbIE BBICTYHAKOT B
MPABOOTHONICHUSAX KaK IOPUINYECKUE JIUIA, ar€HTCKUN JOTOBOP HE IMpEeKpalaet
JIEMCTBOBATh. YKAa3aHHOE MOJIOKEHUE TMOJICPKUBAECTCS OOJBIIMHCTBOM YYEHbBIX-
npaBoBenoB, B ToM uucie A.E. CyXxaHOBbIM, KOTOPbI TOBOPUT O BO3MOKHOCTHU
MPABOIIPEEMCTBA NIPU PEOPraHU3ALMU U OTCYTCTBUM JIMYHO-JOBEPUTEIBHOIO
XapaKTepa B caMOM 0053aTeIbCTBe .

Takum oOpa3om, paBOBEbI, HA HAI B3I, MPUXOIAT K CIPABEIITUBOMY
BBIBOJY, 4UTO mpexactaBieHHbli B ctathe 1010 'K P mnepeuens ocHoOBaHUiA
NpEeKpallleHus  JOrOBOpa  areHTUPOBAHMS  HENb3s  ONpEAeiuTh,  Kak
VCUEPIIBIBAIOIINI, C y4€TOM TOro, 4To HOpMBI [ 'K P®, nocBsieHHble OCHOBaHUAM
NPEKpPAILlEHUs] JOTOBOPOB KOMHUCCHUM U TIOPYYEHUs, HE TMPUMEHATCA K
MPABOOTHOIICHUSIM MEXY areHTOM W MPUHIMIAIOM IPHU 3aKJIIOUYEHUU JOrOBOpa
areHTUPOBAHUSA 110 MOJEIHN JAHHBIX TOTOBOPOB.

OcoObIii mHTEpec BbI3BIBAIOT mojiokeHus 1. 52 'K PO, coxepxkaiue

yCJIOBHsI 00 OFpaHUYEHUHU IEUCTBUM KaK areHTa, Tak U npuHiunana. CorjaacHo CT.

"®[Tocranosrenne ®AC Cepepo-3amanroro okpyra ot 10.05.06. mo memy Ne A56-18131/2005 // CIIC
«Koncynprantllmoc: CyneOHas mpakTHKa.
""Cyxanos A.E. Arenrckuii norosop // Bectauk Briciuero Apburpaxsoro Cyna P®. — 1999, — Nel2.
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1007 TK P® B areHTCKOM J0OrOBOpPE MOKET OBITh 3aKPEIUIEHO 00s53aTEIbCTBO
IPUHLNNAIA HE 3aKII04YaTh AHAJIOTMYHBIX AareHTCKUX JOrOBOPOB C APYTMMH
areHTaMmH, JCHCTBYIOUIMMU Ha ONPENEJICHHOW JOroBOPOM TEPPUTOPUH, JHOO
BO3JIEPKATBCS OT OCYLIECTBICHHMS HA JTOW TEPPUTOPUU CAMOCTOSTEIBHOU
JEATEIIbHOCTH, aHAJIOTUYHOM JEATEIIbHOCTH, COCTABIISIIOIIECH MPEIMET areHTCKOrO
noroopa. Kpome TOro, areHTCKMM JOTOBOPOM MOXKET OBbITH MPEAYCMOTPEHO
0053aTeNIbCTBO areHTa HE 3aKJIoyaTh C JPYTUMHU MPHUHIMIIAIAMU aHaJIOTHYHBIX
areHTCKUX JOTOBOPOB, KOTOPBIE JOJDKHBI HCIOJNHATBCS HA TEPPUTOPUH,
MTOJIHOCTBIO MJIM YaCTUYHO COBIIQJAIONIEH C TEPPUTOPUEH, YKA3aHHOWU B JOTOBODPE.
CrnenyeT Moa4epKHYTh, UTO JAHHBIEC MOJIOKEHUS 3aKOHOIATEIbCTBA IPUOOPETAIOT
UMIIEPATUBHYIO (DOPMY TOJBKO €CIM OHU BKJIIOYEHBI B COJEP’KAHHE areHTCKOIO
JI0OTOBOpA.

[Topsimok pa3peleHnst CopoB, BHITEKAOIINX U3 ar€HTCKUX OTHOILECHHM, BO
MHOI'OM OIpPEIENAETCS HEMOCPEACTBEHHO COAEPKAaHUEM areHTCKOro porosopa. K
npUMepy, MOCTpaJaBIlas CTOPOHA HE MOXKET OOpaTUTHCSA Cpa3y C MCKOM B CYI,
€Clii B JIOTOBOPE AareHTHUpPOBaHUSA MPEAYyCMOTPEH JOCYAE€OHBIH MOPSIOK
yperyJupoBaHusl CIoOpa, KOTOPBIM 3akitodyaercs B OOMEHE MHChMEHHBIMU
NPETEH3UsIMA C TOCJIEAYIOIIMMU OTBETaMM Ha HUX, CPOK NPEAOCTaBJIECHUSA
KOTOPBbIX OOBIYHO ompenesneH B goroBope. K dopme u comepkaHuio MpeTeH3uu
0COOBIX TpeOOBaHUN HE MPEIBABISICTCA, OHA COCTaBISICTCS B OOMICIIPUHATON
dbopme, 1, KaK IPaBUIIO, COACPKUT UHPOPMALIMIO O TOM, YTO UMEHHO HAPYILIEHO U
Ha YeM OCHOBBIBAIOTCS TPEOOBaHMsI, CCBUIKHA HA 3aKOHOJIaTEIbCTBO U T 1.

B ciryqae oTcyTcTBUS OTBETA OJHOM M3 CTOPOH HA 3asBJICHHYIO IIPETEH3UIO
B YCTAaHOBJICHHBIN CPOK CHOP PELIAETCS B CYA€OHOM MOPSIIKE.

[Tomumo HOpM, coxepxamuxcss B 'K P®, mosoxenus, peryaupyromniue
areHTCKUE OTHOUIEHUS, COJIepKaTcsi B OTIEIbHBIX CIEUUANbHBIX (eaepaabHbIX
3aKOHAaX M TMOJ3AKOHHBIX akKkTax, 4To ImpexycmorpeHo cr. 1005 I'K PO.

PaccMoTprUM HEKOTOpBIE U3 HHX.
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®enepanbhblil 3akoH 0T 24.11.1996Ne 132-®3 «O06 ocHOBax TypHCTCKOIi
neaTeJbHOocTH B Poccuiickoit (I)ezlepaunn>>78.I[aHan71 3aKOH MHOI'OKpPAaTHO
U3MEHSUIICS U JIOTOJIHSIICS, @ HauOoJiee 3HaYMMBbIE €T0 PeIaKIUU ObUIH MPUHSTHI B
2007 m 2012 rr. OTMeHa JMUEH3UPOBAHUSA TYPAreHTCKON MAESITENbHOCTU U
nonpasku 2007 r. IpUBEIU K UCKIIOYEHHUIO TypareHTOB U3 MPABOBOIO MOJIsl. 3aKOH
00 OCHOBaxX TYpPUCTCKOH JieaTeabHOCTH B PD He gaeT ompeneneHust Typareura, Ho
KOHIIENTYaJIbHO OMNpPEIENseT TYpPareHTCKYI0 AEATENbHOCTh KaK AESTEIbHOCTh I10
OPOJBIKEHUIO U pealn3allid TYPUCTCKOTO TPOJYKTA, OCYUIECTBISEMYIO
IOpUJIMYECKUM JIMIIOM WJIM WHJMBUAYAJIbHBIM MPEAIPUHUMATENIEM (TypareHTOM).
B cootBercTBUM ¢ 4. 6 cT. 9 MaHHOrO 3aKOHA MPOJBMKEHUE WM pead3alus
TYPUCTCKOTO MPOJAYKTa OCYIIECTBISIOTCA TypareHTOM Ha OCHOBaHUHU JIOTOBOPA,
3aKIIFOUEHHOTO MEXIY TYpOINEpaTOpOM U TypareHTOM. TypareHT OCYIIECTBISET
MPOJBIKEHUE U PeaM3aliio0 TYPUCTCKOTO MPOAYKTa OT UMEHHU U MO MOPYUYECHHIO
TypomnepaTopa, a B Cliy4asix, IpeAyCMOTPEHHBIX JOTOBOPOM, 3aKIIF0UaEMbIM MEKIY
TypOIIEpaTOPOM U TypareHTOM, — OT CBOETO UMEHHU. TypareHT B3auMOJCICTBYET C
TyponepaTopoM Ha OCHOBE psja JOTOBOPOB (JOTOBOpP MOPYYEHHUsS, IOTOBOP
KOMMEPUYECKOM KOHIIECCHH, JIOTOBOP KOMHCCHH, JIOTOBOP areHTUPOBAHUS).
Haubonee pacnpoCTpaHeHHbIM BapHaHTOM OTHOIIECHUM TypONEpPaToOpoB U
TYpareHTOB SIBJISIETCS areHTUPOBAHKUE C 00s13aTEJIbHBIM 3aKIOUYEHUEM areHTCKOTro
JIOTOBOpa, MPaBOBasi  KOHCTPYKLHS  KOTOPOTO  3HAYUTEIBHO  PACIIUPSAET
BO3MOXXHOCTH TypareHTa (BO3MOXHOCTh JICHCTBOBaTh KakK OT COOCTBEHHOIO
UMEHU, TaK W OT UMEHH Typomeparopa) U OOBEM OKa3bIBAEMBIX YCIYT
(coBepiieHHE KaK MOPHIANYECKUX, TaK M (AKTHYSCKUX JCHCTBUM).ATCHTCKUN
JIOTOBOP, HCIIOJB3YEeMbIM B TYpUCTCKOM cdepe, o0mamaeT psaoM OCOOCHHOCTEM,
KOTOpbIE OMpelesieHbl B TepeyHe ycioBud B cT. 9 D3 «O TypHCTCKOU
nesTebHOCTH B Poccuiickon denepanumn» U KOTOPbIE B OPUIUYECKON JINTEPATYPE
paccMaTpHUBAIOTCSl B KaU€CTBE CYIIECTBEHHBIX YCIOBUM JaHHOTO BHJIa ar€HTCKOTO

A0ToBOpa. B CHUJ1y UMIICPATUBHOCTU YKa3aHHOﬁ CTaTbH YCJIOBUA U3 IIPUBCACHHOT'O

806 ocHOBax TypHCTCKOIT AesTenbHOCTH B Poccuiickoit @enepammn: denepaibHblil 3aK0H o 24 HosGpst 1996 . Ne
132-®3 // Cobpanue 3akoHomarenbeTBa PD. — 1996. — Ne 49. — Cr. 5491.
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B HEHl MepeuHs JOJDKHBI COIEpPKAThCA B JOTOBOPEMEXIY TYpOIIEpaTOpOM U
TypareHToOM, OTCYTCTBHE XOTs OBl OJHOTO M3 ATHX YCIOBHI paccMaTpuUBaeTCs
CyllaMH, KaK HECOIJIACOBAaHHUE CYIIECTBEHHBIX YCIOBHUM, B pe3yJbTaTe 4Yero
JIOTOBOP TIPHU3HACTCS HE3aKITIOUCHHBIM .

Wcxons U3 BhIllIEyKa3aHHOTO MEPEYHS B JOTOBOPE JTOJKHBI COJIEPKAThCS:

- YCJIOBHS IPOJBMKEHHUS U peaIn3allii TYpPareHTOM TYPUCTCKOIO MPOAYKTa,
YTO B IOPUIMYECKON JUTEpaType paccMaTpuBaeTCAd KaK YCIOBHUE O NpPEIMETE
JIOTOBODPA;

- TOJIHOMOYHMS TypareHTa Ha COBEPILEHUE CIEJIOK C TypHCTaMH U (WJIH)
WHBIMU 3aKa34YMKaMH OT UMEHU TypoIeparopa, pacCMaTpUBAIOTCS KaK yKa3aHUs Ha
00s13aHHOCTH CTOPOH 10 C/AEJIKE C TPETHUM JIHIIOM;

- YCJOBHME, MNpeIyCMaTpPHUBAIOIIEE BO3MOXKHOCTh  (HEBO3MOMXKHOCTD)
3aKJIIOYEHUS] TYPAareHTOM CyOareHTCKUX JI0rOBOPOB,;

- yCIIOBHE, MPEAYyCMAaTPUBAIOIIEE BO3MOXKHOCTh OCYIIECTBICHHUS BBIILIAT
TypucTaM W (WIM) WHBIM 3aKa34MKaM CTPAaXOBOTO BO3MELIEHUS IO JOTOBOPY
CTpaxOBaHUsl OTBETCTBEHHOCTH TypoIieparopa Ju00 yIjiaThl I€HEKHONH CYMMBI 110
OaHKOBCKOW TrapaHTHMM B Cjly4yae 3aKJIOUYEHHUS JOroBopa O pealu3aluu
TYpPUCTCKOTO TPOAYKTa MEXAY TypuCTOM U (WIM) HHBIM 3aKa3YUKOM U
TypareHTOM;

- YCIIOBHE O B3aWUMHOW OTBETCTBEHHOCTH TypoImepaTopa M TypareHra, a
TaK)K€ OTBETCTBEHHOCTH Ka)XJOW M3 CTOPOH Mepe] TYpUCTOM U (WJIM) HHBIM
3aKa3YMKOM 32  HENpEJCTaBIE€HWE WM  MPEICTaBICHUE  HEIOCTOBEPHOMU
uHGOpMallMl O TYPUCTCKOM TMPOJIYKTE, 32 HEUCIIOJHEHHE WJIM HEHaJJIexKallee
UCITOJIHEHHE 0053aTeNHCTB M0 JI0TOBOPY O pealiu3alii TYPUCTCKOTO MPOIYKTa;

- YCIIOBUE O TMOPSJAKE B3aUMOJACHCTBHS Typolieparopa U TypareHTa B
cilly4ae NpPEAbABICHHUS UM TMPETEH3UM TYpPUCTOB WM HHBIX 3aKa3YMKOB 10
JIOTOBOPY O pealu3ald TYpPUCTCKOrOo MpPOAYKTa, a Takxke B cllydae

HEOOXOMMOCTH OKa3aHUs IKCTPEHHOM MOMOILU TYPHUCTY.

"Iocranosnenne YeTBepToro apbUTPaKHOTO ANEIUIIMOHHOTO cyxa oT 24 despams 2012 r. mo gery Ne A78-
3508/2011 // CIIC «Konucynprantllimoc: CyneOHas mpakTHKa
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Kpome Toro, momnoxxeHus 00 OTBETCTBEHHOCTH CTOPOH MPETyCMOTPEHBI
a03. 3,4, 5 c1. 9 @3 «O Typuctckoit AesitenbHOCTH B Poccuiickoit deneparimy.

B TO xe BpeMs B 3aKOHOJATENbCTBE OTCYTCTBYET MEpEYEHb MpaB U
00s13aHHOCTE CTOPOH TI0 areHTCKOMY JIOTOBOpY B cdepe TypucTcKon
NEeSATEIbHOCTH, a TaKXKe CIelHalIbHbIe TpeOOBaHUs, MpeabsBIsEMble K (Gopme
TypareHTCKOro I0TroBOpa.

OTnenbHBIE TIOJIOKEHUS, PETYJIHUPYIONIUE areHTCKMe OTHOIIEHUS B
pexnamuoit cdepe, coaepxkut denepanbupiii 3akoH OT 13.03.2006Ne 38-®3 «O
pexiame»®(c msm. m gom., Berym. B cmay ¢ 01.09.2017). B pexnamuo-
uHGOPMAIlMOHHONM  cdepe  KOHCTPYKIUS areHTCKOro  JOoroBopa  IIMPOKO
UCIIOJIb3yETCS B NEeSATEIbHOCTH pekiiaMoaarenen u PEKJIaMHBIX
areHTOB,0CYIIECCTBIIONMNX TPOBEJACHUE HCCIEIOBAaHUS DPBIHKA, TUIAHUPOBAHUE
pEeKJIaMHOMKAMIIaHUU M 3aKJIIOUEHHE JIOTOBOPOB Ha PACIPOCTPAHEHUE PEKIIAMBI C
ee pacnpocTpanutessiMi. CieyeT OTMETUTb, YTO 3aKOHOAATEIbCTBO HE COAEPKUT
CIHIEIUATBLHBIX TOJO0XKEHUN, OMPENETSIONMNUX MOHATHE U COACP)KaHHWE areHTCKOTO
JIOTOBOpPAa MEXAY PEKIaMOJaTeeM U PEKJIAMHBIM areHTOM, KOTOpbIE SIBISIOTCA
cyOBeKTaMH JTAHHOTO BHJIa ar€HTCKOTO JOTOBOPA.

B cootBercTBUM co cT. 3 3akoHa O peKJIaMe PEKIaMOAATENIEMSBIISIETCS
W3TOTOBUTENIb WM TMpOJaBel] ToBapa JUOO WHOE OINpeeuBIIee OOBEKT
peKIaMUpOBaHus W (W) COJEpKaHUE PEKIaMbl JHIO. YTO KacaeTcs BTOPOTO
YY4aCTHHMKA JIaHHOTO BHJA areHTCKOTO JI0rOBOpa, TO JIETajJbHOTO OIpeneseHUs
PEKJIaMHOTO areHTa 3aKOHOJIaTEILCTBOM HE MPETYCMOTPEHO, COOTBETCTBEHHO HET
U HWMIEPATUBHBIX HOPM, OMNPEACISIONMNUX YCJIOBHUS OCYIIECTBISIEMOM UM
nestenbHoCcTH. «I[IpeamMeToM ykKa3aHHOTO BHA arceHTCKOTO JIOTOBOpA SIBIISCTCS
COBEPIICHUE PA3TUYHBIX IOPUANYCCKUX U (DAKTUUECKUX JIEUCTBHM, CBSI3aHHBIX C
MPOBEJICHUEM, TIOJITOTOBKOM M CO3/JaHUEM PEKJIaMHOW KaMITaHWH, Pa3padOTKON U

81
pa3MeIlIeHUEM pEeKJIaMHBIX MaTepHalioB pekjamojaarens» . Ha mnpaktuke B

800 pexname: dexepanbHblii 3akoH ot 13 Mapra 2006 . Ne 38-®3 // Cobpanue 3akoHOHaTeNnbCTBa PD. — 2006, — Ne
12. - Cr. 1232.

MTyssipea A.H. AreHTCKHii JOrOBOpP MEXIYy PACHPOCTPAHHTENEM PEKIAMbl M MEJHA AreHTOM: MOHSTHE W
conepkanue // IIpoGensl B poccuiickoM 3akoHoaarenbcte. — 2014, — Ne 1. — C. 77-83.
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IPEAMET areHTCKOIO JIOrOBOpa BKJIKOYAIOT TAKXKE IMPOBEACHUE IEPErOBOPOB C
pa3sMCIIAIONMMY  OPTaHMU3ALMSIMI ., MOMCK KOHTPATGHTOB U  3aKIFOUCHHE
JOTOBOPOB C TPETbUMH JIMI[AMHA Ha pa3MEUIEHHWE PEKIAMHBIX MaTepHaloB,
MOATOTOBKY K Pa3MEIIEHUI0, TEXHUYECKOMY OOCTY)KHBAHHIO PEKIAMHBIX
MaTepuajioB, PYKOBOACTBO, IUJIJAHUPOBAHUE M KOOPAWHALMIO PEKIAMHBIX
KaMITaHUH, IPOBEICHIE MAPKETHHIOBBIX HCCIICAOBAHHIT .

C ydeToM OTCYTCTBUS TPABOBBIX HOPM,COACPKAMUX TOJIOKECHUSI O
MpeaMeTe JaHHOTO BHJIA ar€HTCKOTO AOTOBOPA, Ha MPAKTUKE CTOPOHBI CTAPAIOTCS
o0e3omacuTh ce0si OT BO3MOXKHBIX CIIOPOB O MpPEIMETE JI0rOBOpPa, MaKCHMAaIbHO
MOoAPOOHO yKa3biBask B JOTOBOPE BCE XAPAKTEPUCTUKH Pa3MEIIAeMbIX PEKIaMHBIX
MaTepHuayoB, TPEOOBAHMS K YKa3aHHBIM PEKJIAMHBIM MaTepHuaiaM u Jp.

HecmoTpst Ha mHMpOKOe UCIHOIB30BAaHUE AareHTCKOro JoroBopa B
PEKJIaMHOM JEATENIbHOCTH, 3aKOH O pEKJIAME HE COJIEPKUT OTIEIbHBIX
MOJIOKEHUH, KacaloIUXCs MpaB, 00S3aHHOCTEN M OTBETCTBEHHOCTH PEKJIAMHOIO
areHTa M peKJIaMoJiaTelis Kak yYaCTHUKOB JIAHHOTO BUJA ar€HTCKOro Joroopa. B
CBSI3M C 3TUM, CyAeOHas MPaKTHUKA B JaHHBIX BOIIPOCAX PYKOBOACTBYETCS OOLIUMU
HOpPMaMH, PETYJIHPYIOIMIMMU JTOTOBOPHBIE OTHOIICHUS, B TOM uncie u ria. 52 'K
P® «ArentupoBaHue».

['oBopsi 00 areHTCKOM JIOTOBOpe B c(epe pekiiambl CTOMT OOpaTUTh
BHUMAaHHE Ha TOJIOXKEHUs CT. 13 3akoHa O pekjaMe, B COOTBETCTBUHM C KOTOPOM
pekiiaMoiaTelnb MO  TPeOOBaHUIO  PEKIAMOPACIpPOCTpAaHUTENsT  00sA3aH
NPEAOCTaBIATh JIOKYMEHTAJIbHO TMOJTBEPKICHHBIE CBEIACHUS O COOTBETCTBUU
pexiiaMbl  TpeboBaHusiM HacTtosimero deaepasbHOTO 3aKOHA, B TOM YHCIIE
CBEJICHUS O HAJIMYWU JIUIEH3UHU, 00s13aTeNIbHON cepTU(PUKAIINKU, TOCYyAapCTBEHHON
peructpanuu. COOTBETCTBEHHO, YKa3aHHAsi HH(OPMAIHs MOKET OBITh 3aIlpoIleHa
pEeKJIaMOpaclpOCTPAHUTENIEM Yy pPEKJIaMHOro areHtra. HecoOmtonenue mgaHHOM

HOPMBI ACIa€T HCBO3MOKHBIM HCITIOJIHCHHC 00s13aHHOCTEN PCKIAMHBIM ar€HTOM.

%[Tocranosnenne ®AC MockoBckoro okpyra ot 08 Hosiopst 2012 r. mo ey Ne A40-134626/11- 68-1166 // CIIC
«Koncynprantllmoc: CyneOHas mpakTHKA

8KaGanoB O.M. ATeHTCKHMIi JOrOBOp Ha MPOBEACHHE PEKIAMHOW Kammaxni (akimu) (DopMa IOArOTOBICHA C
WCTIOJIb30BaHUEM MPABOBBIX akTOB MO cocTossHuto Ha 28 mioHs 2012 r.) - CIIC «Koncynbrant Ilmoc: ®opmbl
JIOKYMEHTOBY
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Jlna pemenuss Bompoca o0 ¢GopMe areHTCKOro JO0roBOpa MEXIy
peKiIaMojaTesieM W PEKIAMHBIM areHTOM HEOO0XOIMMO PYKOBOICTBOBATHCS
OOLIMMM TOJIOKEHUSIMU O 3aKI4YeHHH craenok. Crenyer OTMETUTh, 4YTO Ha
NPaKTUKE JAHHBIA JOTOBOp Yalle BCero oQopmiIsLeTcs B MPOCTOM MUCHhMEHHOMN
dbopwme.

OTaenbHOrO BHUMAaHUSA  3aCIY)KMBAE€T BO3MOXKHOCTH  HCIIOJIb30BAHMUS
areHTCKOro jaoroopa B cdepe crnopra. Ha ceronHsmHuil neHb HalMOHAIbHOE
CIIOPTHBHOE 3aKOHOJATENIBCTBO IpeAcTaBieHO dDenepaJbHBIM  3aKOHOM  OT
04.12.2007Ne 329-®3 «O ¢usuveckoii kyJbType u cnopre B Poccuiickoi
d)ezlepalmn»84, KOTOPBIM HECOIEPKUT HU IOHATHSA «CHOPTHUBHBIM areHT», HU
HOPM, HaIIpaBJICHHBIX HA PETYJIMPOBAHUEArEHTCKON ACATENBHOCTH B criopTe. TeM
HE MEHEE, «ONpeneisasl NPEAMET PEryJMpOBaHUsA JAHHOIO 3aKOHA, CTOPOHHMKHU
CIIOPTHUBHO-IIPABOBOM MPUPOJIbI Ar€HTCKOM IEATEIBHOCTH OTMEYAroT, 4TO 3aKOH O
CIIOPTE PACHPOCTPAHSIETCS HA IPABOBBIC, OPraHU3allMOHHBIC, SKOHOMHUYECKUE U
COLIMAJIbHBIE OCHOBBI ACSTENHOCTH B 007aCTU (PU3UUYECKOW KYJIbTYPHI U CIIOPTA.
EcTecTBEHHO, 1EATEIBHOCTD CIIOPTUBHBIX ar€HTOB, 10 MHEHUIO CTOPOHHUKOB YTOU
TEOpUH, B MOJHONH Mepe COOTBETCTBYET CHOpPMYIMPOBAHHOMY B CT. 1 3akoHa o
cropre InpeaMery ero peryiaupoBaHus. CHOPTHBHBIM areHT 3aHUMAETCs
BBIIIOJIHEHUEM IIOPYYEHUH CIIOPTUBHBIX OPraHM3alMii U CIOPTCMEHOB B YaCTH
YCTaHOBJICHUSI MEXIY HUMHU NPOPECCHOHATIBHBIX OTHOLIEHUH, HOPUINYECKUM
COIPOBOXKICHHUEM, PEIIaeT MHOTME (PMHAHCOBBIE U CTPAXOBBIE BOMPOCHI, a TAKKE
OKa3bIBACT KOMILIEKC JAPYTHX COMYTCTBYOMIHX YCIyr ",

Hecmorpss Ha TO, 4YTO mNOpHM 3aKIIOYEHUH JOTOBOpPA CIIOPTUBHOIO
areHTUPOBAHUS CTOPOHBI PYKOBOJICTBYIOTCSI OOIMMU MOJIOKEHUSIMH TaBbl 52 ['K
P® «AreHtupoBaHue», IaHHBIA BHJ AareHTCKOIrO JOTOBOpa HMEET CBOU
OTJIMYMUTEbHBIE TIPU3HAKM, Bcaeactsue dero Hapsaay ¢ 'K P®  tpebyer

INPUMCHCHHUA OTACJIBbHBIX CIICIHAJIBbHBIX HOPMATHBHBIX 4AKTOB P®. KpOMC TOTO,

%0 ¢usnueckoii kynpType u cropre B Poccuiickoit ®enepammn: DenepanbHbiii 3akon oT 04 xexabpst 2007 . Ne
329-03 // Cobpanue 3akoHogareabcTBa PO, — 2007. — Ne 50. — Cr. 6242.

®jinensman WLB. Hcrtopuueckne, ¢uiaocopckre, MOJUTHICCKHE W IOPUINYCCKHUE HAYKH, KYJIbTYpOJIOTHS H
UCKyccTBOBezieHue. Bonpockr Teopun u npaktuku // I'pamora. — 2013. — Ne 3 — C. 216-219.
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JESATENPHOCTh CIIOPTUBHBIX ar€eHTOB B OTAEIBHBIX BUIAX CIOPTA, PETYIUPYETCS
pEeriaMeHTOM accoluanuu, Qeaepanund, cow3a OIMPEACICHHOTO BHUA CIIOPTA,
MpaBoO Ha pa3pabOTKy MOJOOHBIX PETJIAMEHTOB 3aKperuieHo B CT. 16 3akoHa o
copte. Tak, B «Poccuiickom ¢yrdbomsHOM coro3e» (manee — PDC) neiictByer
«Permamenr P®OC mno areHTckod JeaTelbHOCTH», B «KOHTHMHEHTaJIbHOM
xokkerHou mure» (mamee — KXJI), B «Poccuiickoit denepannu OackeTOo0sa»
(manee — PODB) u op. UMEIOTCS CBOM PETJAMEHTHI, PETYJIHMPYIOIIUE areHTCKYIO
JEATENIbHOCTh. B KadyecTBE MNPWIOKEHUHA K COOTBETCTBYIOUIUM pErIaMEHTaM
denepanuu pa3padaThIBAlOT THUMOBBIE (OPMBI areHTCKUX aoroBopoB. Criemyer
OTMETHUTh, YTO TUIIOBbIE ()OPMBI JTOTOBOPOB CIOPTUBHOTO areHTHUPOBAHUSI HOCST
PEKOMEHAATENbHBIN XapakTep, TEM HE MEHEE, HEKOTOPbIE€ IYHKTHI IPHU3HAHbI
00s13aTeBHBIME, K TIPUMEPY, MOJOKEHUS O BO3HATPAKICHHUH, CPOKE U YCIOBHUSIM
IIPEKPAILEHHS 1OTOBOPA.

UTto KacaeTcs OTBETCTBEHHOCTM CTOPOH IO JOTOBOPY CIOPTUBHOIO
areHTUPOBAHUs, MOXKHO CHEJaTh BBIBOJA O TOM, YTO B JIAaHHOM Cly4ae
MIPUMEHSIIOTCS OOIIHE TTOJI0KEHUST 00 areHTCKoM JoroBope riasbl 52 'K PO.

['oBOpsi 0 HOPMATHUBHBIX JIOKAJIBHBIX AKTaX CHOPTHBHBIX OpPraHHU3alNi,
HEOOXOJIMMO OTMETHUTh, UYTO B IOPUAUYECKON JUTEpaType MNPaBONPUMEHUTEIN
OTMEYAIOT  CJIyyad, KOTJa CHOpTUBHBIE (eaepanuu, TPUCBOUB  cede
HOPMOTBOpYECKHE (YHKIMHM, HE3aKOHHO YCTaHABIMBAIOT TpeOOBaHUSA U
OTPAHUYEHUS] K AreHTCKOW MAEATEIIbHOCTH B COOTBETCTBYIOIIEM BHUJE CIOPTAa,
HECMOTpPS Ha TO, YTO YTO JEUCTBYIOIIEE TPAXKIAHCKOE 3aKOHOAATENHCTBO Pd
HENPU3HAET IOPUAMYECKOM CWJIbl aKTOB JIOKAJIBHOTO YPOBHS, K KOTOPBIM
OTHOCATCS PETJIaMEHThI CHOPTUBHBIX OpraHU3aIlINi.

«Y4uTbIBasi NPEANPUHUMATEIIBCKYIO HAMPABICHHOCTh JACSATEIbHOCTU
CHOPTUBHbIX  areHToB, nonoxeHuss [K P® o mnpaBocyOBeKkTHOCTH
NpeAnpUHUMATENIe  TakK€  paclpoCTpPaHSAIOTCA Ha  NpodecCHOoHaTbHYIO
JEeSITENPHOCTh Ar€HTOB B CIIOPTE, <...> B CBA3M C 3TUM K KPYry HallMOHAJbHBIX
HMCTOYHUKOB MPAaBOBOTO PETYJHUPOBAHUS Ar€HTCKOM NEATEIbHOCTH B CIOPTE B

noiaHo mepe otHocutcs: Denepanbhbiii 3akoH OT 2001 r. «O rocygapcTBEHHOM
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perucTpanuy OPUANYECKUX JUIl U HHAUBUYaTbHBIX npenanHHMaTeneﬁ»%,
yCTaHABJIMBAOIINUNA TPEOOBaHUS K MpoIieaype oPopMIIeHUS CIICIUATBLHOTO CTaTyca
areHTa Kak WHAWBHUIYAJIbHOTO MPEANPUHUMATENS WIA OPUIAYECKOrO JUIA.
<...>B TO e Bpems 3aKOHOJATEIbHO JaHHOE TPEOOBAHHE K HOPUIUYECCKOMY
npoduI0 CIOPTUBHBIX areHTOB HE 3akpervieHo, a B mnojoxkeHusix 'K P® o
JIOTOBOPE AareHTUPOBaHUS BOBCE HE ycMaTpuUBaeTcs 00s3aTeNbHOCTh HAIMYHUSA
NpEANTPUHUMATENIBCKOTO CTaTyca areHTa»” .

OTaenbHOr0 BHUMaHUS B 00JIaCTU MPABOBOIO PETYJIMPOBAHUS JI0TOBOpa
CIOPTUBHOIO  areHTHUPOBAHMUSI  3aCiIy’KHMBA€T  BOIMPOC  JIMIIEH3UPOBAHUS
JEATEIIbHOCTH CIIOPTUBHBIX areHTOB. B cooTBercTBUU ¢ DenepalibHbIM 3aKOHOM
oT 2011 r. «O nuueH3upOoBaHUM OTACIBHBIX BUI0B I[C}ITCJ'II)HOCTI/I»SB NESITEIILHOCTD
CIIOPTUBHOTO areHTa B CHOPTE TpeOyeT HaMWuWs JUIEH3WH TOJHKO B ClIydae,
KOTJa CIOPTUBHBIA areHT 3aHUMAaeTCsi TPYAOYCTPOMCTBOM  POCCHICKOTO
rpaKJaHWHA B MHOCTPAHHBIM CHOPTUBHBIN KIyO, HaxXoHAsIIUKCS 3a MpeaesiaMu
rocyaapcTBeHHou Ttepputopun Poccuiickont ®enepanun. Bo Bcex OCTanbHBIX
ClIy4yasX B COOTBETCTBMU C BBIIIE YKA3aHHbIM 3aKOHOM HAJIWYME JIMLIEH3UU HE
Tpebyercs. Tem HEe MeHee, cyneOHas MpakTUKa OTMEYAET CIydau 3aKpEIUICHHS B
JIOKAJbHBIX aKTaX CIHOPTUBHBIX (efepaluii MOJIOKEHUN O JIMIEH3UPOBAHUH, YTO
MIPOTUBOPEYHT CYIIECTBYIOLIEMY JIUIEH3NOHHOMY 3aKOHOIaTeNbCTBY PD.

Takum oOpa3oM, B CBSI3M C TE€M, UYTO «areHT OCYIIECTBISET TIOJIHOE
COIIPOBOKJICHUE TPaXKAAHCKO-TIPABOBBIX CAEJOK C TPETbUMHM JIMLIAMHU B HHTEpECaxX
CIIOPTCMEHA WJIM CIOPTUBHOTO KiyOa. B WwacTHOCTH, MEeWCTBHS 1O OOECIICUCHHIO
CIIOHCOPCKHUX COTJIAIIEHUM, COTJAIEHUN M0 UCTIOI30BAHUI0 KOMMEPUYECKHUX TIPaB
CIIOPTCMEHA, OpraHu3anuii (QU3M4ecKol KyJIbTypbl W CIOpPTA, MCIOJHEHUE

89
COBCPIICHHBIX A0roBOpoOB» ,CYHICCTBYCT HGO6XOI[I/IMOCTB IMIPUHATHA

BGCDCILepaHLHLIﬁ 3akoH oT 08.08.2001 Ne 129-®3 «O rocygapCTBEHHOM pETHCTpaluU OPUAMYECKHX JIUL U
WHJMBHIYaJIbHBIX TpennpuHumareneii» // Cobpanue 3akononatensctBa PP. 2001. N 330. Cr. 6242(uacts I). Cr.
3431.

¥3jinensman WLB. Hcrtopuueckne, ¢uiaocopckre, MOJUTHICCKHE W IOPUINYCCKHUE HAYKH, KYJIbTYpOJIOTHS H
UCKyccTBOBezieHue. Bonpockr Teopun u mpaktuku // I'pamota. — 2013. — Ne 3 — C. 216-219.

80 JIMTIEH3UPOBAHUH OTIENBHBIX BUAOB AesaTenbHOCTH: DemepanbHbiii 3akoH oT 04 mas 2011 r. Ne 99-®@3 //
CoOpanue 3akononatenberBa PO, — 2011, — Ne 19. — Cr. 2716.

8Canem C.P. IIpaBoBoe peryInpoBaHie areHTCKHX OTHOLICHHIT B chepe criopta / JKypHan AKTyalIbHBIE TPOOIEMbI
TyMaHHTAPHBIX U €CTeCTBEHHBIX HayK. — 2016. — Ne3 — C. 63.
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CHEIMAIbHOTO HOPMAaTHUBHOTO IPAaBOBOIO akTa 00 areHTCKOM [esATEIbHOCTH B
CIOpPTE, KOTOPBIM Y3aKOHHUT MX MTPABOBOM CTaTyC U YCTAaHOBUT ITPABOBBIE HOPMBI, O
MOHSATUU JIOTOBOpA CIIOPTUBHOTO areHTUPOBAHUs, €ro MpeaMere, CHOPTUBHOM
areHTe, MpaBax U 00sI3aHHOCTAX CTOPOH, Ar€HTCKOM BO3HATPaKICHUHU.

B 3akioueHue cneyer OTMETUTh, YTO HEKOTOPbIE IMOJOXKEHUS O BHJIAX
areHTCKOro JI0roBopa Takxke coaepxarcs B Kogekce ToproBoro MmoperiaBanusi PO
(rmaBa XIII), Kogekce BHyTpeHHero BojgHOro Tpancnopta PO (cr. 3), bromxeTHom
kogekce P® (ct. 119), 3akone PO «O cpenctBax maccoBoil undopmanum» (cT.2,
8) u ap.

Takum o0Gpa3zom, PEeryJUpPOBAHUIO areHTCKUX OTHOIICHUH B TPakIaHCKOM
KOJIEKCEe TOCBSIIEHa OTHAeNbHAs TJaBa 52 «ATEHTUPOBAHHME», KpOME TOrO
3aKOHOJIATENIEM 3aKperyieHa BO3MOXKHOCTh TPUMEHEHHUS K JaHHOMY BUY
OTHOIIEHMI OTneNbHBIX HOpM . 49 u 51 'K P® o goroBopax mopydeHus u
koMuccud. Ha ocHOBe NpPOBENEHHOIO aHaliv3a MOJIOKEHUN 3aKOHA U CyAeOHOU
MPAKTUKH MOXKHO CJEJIaTh BBIBOJ O TOM, YTO CYIIECTBYIOIIMX IMPABOBBIX HOPM,
HaIpaBJICHHBIX Ha PETyJMPOBAHUE areHTCKUX OTHOIICHWN HAa CETOMHSIIHHKA JICHb
HesocTaToyHo. Ha Hamn B3riisia, mpaBoOBbIE MOJIOKEHHS 1O TaKUM BOIPOCAM Kak
OTBETCTBEHHOCTh CTOPOH, BO3HArpa)XJA€HUE€ areHTa, OTYETHOCTh areHTa Nepen
NPUHIMIATIOM, OTPAaHUYEHHE IMPaB CTOPOH B ar€HTCKOM JIOTOBOPE HOCAT OOILIUH
XapakTep U TpeOyroT OOJNbIeH KOHKPETHUKU, YTO TOJITBEpX)AAaeTcs (aKTaMu
NPUHATUS KapAWHAIBHO TPOTHUBOIOJIOKHBIX CYACOHBIX PEIICHUH TI0 OJHOMY H
TOMY ke Bompocy. CuuTaeM BO3MOKHBIM COTJIACUTHCS C MPABOMIPUMEHUTESIMHU O
HEOOXOJUMOCTH MpeaycMaTpuBaTb B COJEP)KAHWU areHTCKOro J0roBopa
COTJIAalIEHUs] TIO0 YCJIOBUSIM, KOTOPBIE BIIOCIEACTBUM MOTYT CTaTh MNPUYHMHOU
BO3HHKHOBEHUS CIIOPA.

Kpome Toro, cuntaeM HEOOXOAUMBIM 3aKpEIIEHUE B TPAXKIAHCKOM KOJIEKCe
OTJICTLHBIX BUOB ar€HTCKUX JOTOBOPOB M IIPABOBBIX HOPM, HAIIPABJICHHBIX HA MX

peryiaupoBaHUE.
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I'masa 3. IIpaBoBoe pery/inpoBaHHe areHTCKUX OTHOIIEHUI B

MEKIYHAPOJIHOM 000pOTe M 32 pydexom

3.1. IIpaBoBoe peryJiupoBaHue areHTCKUX OTHOILEHHH B MeKIYHAPOAHOM

cepe (Ha mpuMepe I0roBOpa KOMMEPUYECKOT0 AreHTHPOBAHUST)

«BaxXHEUIMM  YCIIOBUEM  DPa3BUTUS BHEIIHEH TOPIOBIM  SIBJSIETCS
abdexTuBHOE TIPaBOBOE  OOECIEYCHHE BO3HUKAIONIMX B CBSI3H C €€
OCYILIECTBICHUEM OTHOLICHUM, KaK M JAJbHEWIEEe U3Y4YCHHUE €Ile HEAOCTATOYHO
VICCJIEIOBAHHBIX ACIIEKTOB BHEIIHETOPIrOBBIX NPABOOTHOIICHH. FIMEHHO MO3TOMY
TEOPETUYECKMM M  IPAKTUYECKUI HMHTEpeC MPEeACTaBIAET IpoOsieMaTuka
IIPaBOBOTO pexuma MEXAYHapOIHbIX JIOTOBOPOB TOProBOTO
NPEJICTABHTEILCTBAY .  MeEKIyHApOMHAS TOPrOBIS B  HACTOANIGE BPEMs
OCYLIECTBIISETCS MOCPEACTBOM CaMbIX PAa3JIMYHBIX BHEIIHETOPTOBBIX OIEPALUM,
OoJpIIas YacTh KOTOPBIX OTHOCHTCS K KaTe€ropuu MOCpeAHUYECKUX. B cBs3M C
3TUM BO3pAacTaeT pOJb areHToB (IIOCPEAHUKOB), JEATENBHOCTh KOTOPBIX
HallpaBJ€Ha HAa CO3JaHUE B3aMMOBBITOJHBIX YCJIOBMM [UIl Y4aCTHUKOB
MEXIYHapOJAHOTO  TOProBOrO0  000pOTa,  CHOCOOCTBYIOUIMX  TOBBIIICHUIO
3((EeKTUBHOCTH BHEIIHETOPrOBBIX onepauuid. «B MexIyHapoIHON TOProsie Mo
NOCPEJHUYECKUMH  ONEPALMSIMH I[MOHUMAIOTCS  CHEJIKH, COBEpIIAEMBbIE IO
NOPYYEHUIO NPOJABLA WM MOKYIATENs HE3aBUCUMBIMU OT HHUX TOPTOBBIMHU
IIOCPEITHUKAMH Ha OCHOBE 3aKJIIOYAa€MbIX C HMMH COIVIAIICHWA WIM OTIEIbHBIX
HopyquHﬁ»gl.

ATreHTCKasl 1eATEIIbHOCTD, CBA3aHHAs C OKa3aHUEM IIOCPEIHUYECKUX YCIIYT B
MEXIyHapoJAHOM  obopore,  OodopmisieTCss  TOTOBOPOM  KOMMEPYECKOIO
areHTHUPOBaHUsA. Y TOYHUM MOHATUE JAHHOTO JOTOBOPA: «JIOTOBOP KOMMEPUYECKOTO

areHTUPOBAHUS MPEJCTaBIseT COO0M corfanieHue, B CUIy KOTOPOro OJJHa CTOPOHA

% Bagkuna E. Crienmduka mpekpaiieHus MexIyHapOIHOTO areHTCKOTO COMMALICHHAS 110 KETAHHIO OTHOI
u3 cropoH // JKypHan MeXIyHapoIHOTO IpaBa U MEXAYHAPOAHBIX oTHOIIeHHH. — 2008. — Nel.

" Hukomokun C. B. KoMMepueckoe areHTHpOBAHHE B MEKIYHAPOIHOM OOOPOTE: OCOGCHHOCTH W
NpaKTHKa pasperieHus crnopos // Poccuiickuii cyabst. — 2009. — Ne5.
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(koMMepUeckHii areHT) 00s3yeTcs 3a 00yCIIOBICHHOE BO3HATPAXKICHUE COBEPIIATh
110 TOPYYEHUIO IPYroil CTOPOHBI (MIPUHLIMIIANIA) FOPUINYECKAE U UHBIE TEUCTBUSA C
paBOM U 6e3 IpaBa 3aK/II0YATh CACIKH OT HMEHH M 3a CYeT NMPUHIMIATa» -. B
IOPUIMYECKON JIUTEPATYpPE BBIIEIAIOT CIEAYIOIIME NPHU3HAKHM KOMMEPYECKOIO
areHTUPOBAHUSA:

- ydacThe€ B JOrOBOpPE HHOCTPAHHOIO KOHTpareHTa (MHIUBUIYAIBHOTO
IpeIpUHUMATENS JIUOO0 IOPUIUIECKOTO JIUIA) UM KOMMEPUYECKO OpraHu3aiuu ¢
WHOCTPAHHBIMA WHBECTULUSAMM, T. €. POCCUHCKOW OpraHu3allHd, B COCTaBe
KOTOPOM MMEIOTCSI MHOCTPAHHBIE HHBECTOPBI, UMEHYEMBIE «KKOMMEPUYECKUI areHT»
U «rpuHOunam. KoMMepdeckuid areHT - 3TO JIMLIO, KOTOPOE€ HMEET NpsMbIe
MOJTHOMOYHSI JIJISl COBEPILIEHUS JCUCTBUM OT MMEHW NPUHUMUIIANIA U MPUHITUSA OT
ero MMeHu mpaB M oOs3aHHOCTeH. [IpuHIMIAn - 3TO JMIIO, KOTOpOE HAAENsAeT
KOMMEPUYECKOIO areHTa IOJHOMOYHMSMH COBEpIIATh IOPUINYECKUE U HHBIC
JEUCTBUSI OT CBOETO UMEHU WJIM OT UMEHU NPUHIMIIANA;

- KOMMEpPYECKOE AareHTUPOBAaHWE OTHOCHUTCS K MNPEeAINPUHUMATEIBCKAM
(KOMMEpUYECKUM) JOrOBOpaM, T. €. M KOMMEPUECKUH MpeACTaBUTEIb, U areHT
SBIISIOTCA JUIIAMH, 00JIaIal0IMMU CTaTyCOM MpeANpPUHUMATEIIS;

- CYILIECTBEHHBIM YCJIOBUEM JIOTOBOPA SIBISETCS €T0 MPEAMET, BKIIOUYAOIINI
nepeyeHb PUANIYECKUX U (DAKTUUECKUX neiicTBuii™.

CoriacHO pOCCHIICKOMY 3aKOHOJATENbCTBY JIOTOBOP KOMMEPYECKOIO
areHTUPOBAHUS Ha MEXIYHAPOJHOM YPOBHE PETYJIUPYETCS MPABOM CTPAHBI, «TJIE
Ha MOMEHT 3aKJIIOYEHHUS JI0rOBOpa HAXOAMUTCS MECTO JKUTEIbCTBA WJIM OCHOBHOE
MECTO JEATEIBbHOCTH CTOPOHBI, KOTOpas OCYIIECTBIIAET HCIIOJIHEHHE, UMEIOIIEe
pelaroIiee 3HaYeHne sl COAEpKaHusl JOTOBOPay», €CIIM UHOE HE MPETyCMOTPEHO
'K P® wim npyrum 3aK0OHOM, a TakKe NPU OTCYTCTBHM COIVIAIIEHUS CTOPOH O

94
IMpaBc, MMOAJICKAIIICM IIPUMCHCHUTO .

%2 Hukomokun C. B. KoMMepueckoe areHTHpOBAHHE B MEKIYHAPOIHOM OOOPOTE: OCOGCHHOCTH W
NpaKTHKa pasperieHus crnopos // Poccuiickuii cymbst. — 2009. — Ne5.

% Tam xe.

% TK P®. Cr. 1211.
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Bcenienctere pa3inyHbIX MOJX0J0B K ar€HTCKOMY JIOTOBOPY B ITPaBe pa3HbIX
CTpaH aKTyaJIbHOW CTaHOBHUTCS NIE€ATEIBHOCTh IO JOCTHKEHUIO YHHUBEPCAIBHOIO
eauHooOpazusi  (yHuHUKAIMK TpaBa) B PETYJIMPOBAHUU ITHUX  CJIOXKHBIX
KOMMEPUYECKHUX OTHOLLICHUM.

VYHubukauus npaBa IpPEACTaBIsSeT COOOM «CO3JaHHE OJMHAKOBBIX,
€IMHOOOPA3HBIX, T. €. YHHU(PUIMPOBAHHBIX HOPM BO BHYTPEHHEM IPaBE pa3HbIX
rocynapctB. [IockonbKy mpaBO BXOJIUT B 00JacCTh BHYTPEHHEH HCKIIOUUTEIIbHOU
IOPUCAMKIIMM ~ TOCyJapcTBa M HE  CYHIECTBYET  HaJHAI[MOHAJIBHOIO
«3aKOHOJATENIBHOTO» OpraHa, NPUHUMAIOLIETO IOPUIUYECKH 00s3aTeNIbHbIE
«3aKOHB» JUI BHYTPEHHEro MpaBa TOCyIAapCTB, TO EIWHCTBEHHBIM CIOCOOOM
CO3MaHMs YHUGUIIMPOBAHHBIX HOPM SIBISICTCS COTPYIHAYECTBO TOCYAAPCTBY» .

PesynpraTom NEeSATENbHOCTH, HaIlpaBJIEHHOM Ha co3JaHue
YHU(QUIIMPOBAHHBIX HOPM B IPAaBOBOM PErYJIMPOBAHUU AreHTCKUX OTHOLICHUN
CTaJIO IPUHATHE TAKUX MEXAYHApOIHBIX JOrOBOPOB Kak: ['aarckasi KOHBEHIHUS O
npaBe, NPUMEHUMOM K areHTCkuMm joroBopam 1978 roma (I"aarckas
koHBeHIHs) ; JKeHeBCKas KOHBEHIHS O PEICTABUTENECTBE PH MEKIyHAPOHOM
KyIie-poaaxe ToBapoB 1983 r. (emesckas komsenmms)’ ; JupexruBa EC o
CONMKEHUM 3aKOHOJATEIbCTB TrocyaapcTB - uieHoB EC B  OTHOLIEHHH
HE3aBUCHUMBIX KOMMEPUYECKUX areHToB 1986 roz[ag8 U JIp.

Kpome Toro, B MEX1yHapOAHOW KOMMEPUYECKOW MPAKTUKE JOBOJBHO 4ACTO
IPUMEHSIOTCS aKThI HEHOPMAaTUBHOTO Xapakrepa, pa3zpaboTaHHbIE
Mexnynapoanoir Topropoi namarod (MTII): PykoBoACTBO IO COCTaBIEHUIO
TOPrOBBIX areHTCKUX COTJIAICHUA MEXAY CTOPOHAMHM, HAXOISAIIMMUCS B Pa3HbIX
ctpanax 1961 r., B penakiuu 1983 r. (myGmukarus MTII Ne 410) u Tumnooi
KOMMepYeCKUid areHTCKuid KOHTpakT 1991 r. (mybmukauust MTII Ne 496), Bropas

penakius kotoporo Owuia mpuHsaTta B 2002 r. (mybnuxanuss MTIT Ne 644).

%I 1L Anyopuesa, K.A beksmes, I'. K. [Imurpuesa u np.. MexayHapogHoe 4acTHOE MpaBo: YUueOHUK /
Ots. pen. I'. K. ImutpueBa. — 2-e u3j., nepepad. u gon. — M.: TK Ben6wn, ITpocrekt, 2004. — C. 688.

*Byikosa H.I'. J[oroBOpHOE mPaBo B MEXIyHAPOIHOM 060poTe. — M., 2002. — C. 435-443.

“"Tam sxe. C. 475-487.

®JlupextuBa Ne 86/653/EDC Cosera Espormeiickux coobmects «O COTIKCHHH 3aKOHONATEIBCTB
rocynapcTB-wieHoB EC B OTHOIIEHNH HE3aBHCHMBIX KOMMEPUYECKHX areHTOBY, T. bproccens ot 18 gexabps 1986 r.
/I CIIC «KoncynsranTllmtoc: MexayHapoJHBIE IPABOBBIE AKTHD».



64
VYKka3aHHbIE aKTbhl MOTYT HCIIOJNIB30BAThCd CTOPOHAMHU TpU pa3paboTKe CBOUX
areHTCKUX COTJAalleHUuH, B TOM YHCJIE MNYTEM CCBUIKM Ha 3TH JOKYMEHTHI B
ATGHTCKOM  COTJAIICHUM . AKThI MeXIyHapOaHOil TOProBOil mamaTel He
OpHEHTHPOBAHBI Ha KaKOE-TM00 HAI[MOHAJIBLHOE 3aKOHOJATENCTBO, UX MOJIOKEHUS
OCHOBaHbI Ha OOIIMX MPUHIIUIIAX U OOBIYASIX MEXIYHAPOAHONU TOPTOBIIH.

OgHuM H3 caMbIX BOCTPEOOBAHHBIX JOKYMEHTOB HEroCyJapCTBEHHOM
yHUUKAIUN SBISIOTCS [I[pUHIAIBI MEXTYHAPOIHBIX KOMMEPUYECKHX JOTOBOPOB
YHUJIPYA 2010 F.lOO,HpI/ISHaHHLIC MEXyHAPOJIHBIM COOOIIIECTBOM B KadeCTBE
ABTOPUTETHOTO MCTOYHUKA OONIMX MPUHIIAIIOB MEXKIyHAPOIHBIX KOMMEPUYECKHX
JIOTOBOPOB.

st ompeneneHust 11€1€cO00pa3HOCTH MPUMEHEHUS! YHU(DHUIIMPOBAHHBIX
HOPM T1paBa B  PEryjJdpoOBaHMM KOMMEpPYECKOTO AareHTUpPOBaHUSA  Ha
MEXIyHAPOJIHOM YpPOBHE HEOOXOJMMO pPaccCMOTpeTh Oosiee MoJapoOHO 00JacTh
MPUMEHEHUS U OTJIETbHBIE MOJOKEHUS YKa3aHHBIX HCTOYHUKOB.

B 1978 r. B pamkax [‘aarckoii koHGEpeHIIMH MO MEXKIYHAPOIHOMY
YacTHOMY IpaBy ObUia mpuHsaTa ['aarckasi KOHBeHUMs O IpaBe, TPUMEHUMOM K
areHTCKUM COIJIalIE€HUsIM, KoTopas BcTynwia B cuiy B 1992 r. Hecmotps Ha ToO,
yto Poccust He sgBisieTcst ee ydacTHUIIEH, OCHOBHBIE MOJOKEHUSI MEXTYHAPOIHOTO
YaCTHOTO MpaBa B areHTCKOM cdepe, KOTOphble 3aJ0KEHbl B KOHBEHIIUH, UMEIOT
3Ha4YeHHe U I Hallero rocyaapcrBa. «['aarckas KOHBEHIIUs, COTJIACHO ee a03. 2
cT. 1, pacnpocTpaHsieTcsi Ha TaKyl JEeATEeIbHOCTh areHTa, KOoTopas COCTOUT B
NOJIYYEHUHN U IepeAade MPeJIOKEHU WM B IPOBEICHUH IMEPErOBOPOB 32 CUET
IpYyruX JWL, T. €. Ha JACUCTBUS (DAKTHUUECKOTo XapaKTepa»lm. IIpn sTOomM
KoHBeHIIMs mpUMEHsieTCs HE3aBUCHUMO OT TOTO, ACHCTBYET JIM areHT OT CBOEro
MMEHU WJIM OT UMEHHU MPUHIMNANA, a TAKXKE HOCIT JIM €T0 IEUCTBUS PEryJIIpHbIN
win snuzoaudeckuid xapaktep (cr. 1 KonBenmuu). KoHBEHIMS HCXOAUT U3

IIpUHOMIIA, YTO CTOPOHBI B Ar€HTCKHUX COIIAMICHHUAX CaMM MOI'YT OIIPCACIUTDH

*Bracosa H.B. KoMmMepueckue areHTCKHEe KOHTPAaKThl: peKoMeHmaTenbHbie akTel MTII // XKyphan
poccuiickoro mpasa. — 2012, — Ne2.

00 I pprmner YHUJIPY A BriepBbie ObuIH omyGnkoBansl B 1994 1., B 2004 r. Gbiia W3aHa HX BTOpas
penakmus (cM.: [IpuHIUIIBI MEXKAYHAPOIHBIX KoMMepuecknuX aoroBopoB YHUJIPYA 2004 r. / Ilep. ¢ anrn. A.C.
Komapoga. M., 2006).

YlCepmook E. B. JloroBopHoe mpaso. — M.: MY, 2012. - C. 118.
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IPUMEHUMOE K UX OTHOLIEHUSIM IIPaBO, T.€. IPABO NPHUHIIMIAIA UM IPaBO areHTa.
Ecnu oHuM 3TOrO0 HE cnenany, TO 3TOT BONPOC pemaercs B KoHBEeHIMN ¢ TOMOIIBIO
psiia KOJUIM3UOHHBIX MPUBSA30K. B OCHOBHOM B TaKMX Ciydasx IPUMEHSAETCS IIPaBO
rocyJ1apcTBa, B KOTOPOM areHT UMEET CBOE MPEIIPUATHE WIHA IIOCTOSHHOE MECTO
KUTEJIbCTBA - «IIPaBO areHTa» (BO BHYTPEHHUX OTHOILIEHUSAX CTOPOH). ToT ke
IPUHIUI KCIOJB3YETCS W B PEryJUpPOBAaHUM OTHOLICHUM areHTa C TPETbUMHU
JULAMU.

Takum o00pa3oM, cornacHo yka3aHHON KoHBeEHLMH, €cClii CTOPOHBI He
u30paqu TPUMEHUMOE K JOTOBOpPY HAIMOHAIbHOE MPaBO, JOTOBOP JOJKEH
pEeryJaMpoBaTbCsi MNPABOM TIOCYAApCTBA, B KOTOPOM HAXOAMUTCS KOMMEPUYECKOE
npennpusitue arerra (cr. 5 KonBeHuun). YkazaHHOE MPaBO PEryIHpYyeET MOPSIOK
3aKJIIOUEHUSI M IOPUIUYECKYI0O CHJIY AareHTCKOrO COrJallleHusi, O0sS3aHHOCTU
CTOPOH, YCJOBHUS €ro HCIIOJIHEHMS, IOCIEACTBUS HEHUCIIOIHEHUS U IOPSAJIOK
npekpaieHuss  ooszatenbetB  (cr. 8 KonBeHumm).  OTHOLIEHUS  MEXIY
IPUHLIHANAIOM WM TPETbEM CTOPOHOM, a TaKXKe NPEAesbl ITOJTHOMOYMM AareHra,
pe3ynbTaT UCIOJIB30BAHMS WM IPEAIIOIAraéMOro UCIOJIb30BAaHUS ar€HTOM CBOUX
IIOJTHOMOYHM TAaKXe PETyJIMPYIOTCS HOPMaMH IIpaBa TOCYyAapCTBa, B KOTOPOM
areHT MMeJl KOMMEpPUYECKOE MPEANPUATHE BO BPEMS OCYLIECTBICHUS UM CBOMX
IIOJIHOMOYHMM, ITPH YCIOBUH, YTO B ITOM XK€ T'OCYyAAPCTBE UMEETCS KOMMEPUYECKOE
OpeanpusITHEe NPUHLMIANA WIM TPETbed CTOPOHBI, JHOO areHT AeMCTBYeT Ha
Ooupike (ayKIMOHE), WIIK areHT HE UMEET CBOET0 KOMMEPUYECKOT0 MpeaAnpusITUs (CT.
11 Konenuun). «lIpu npumeHenun KoHBeHUMU CclleqyeT Y4YWTHIBATH TAaKKeE
UMIIEPATUBHBIE HOPMBI TpaBa JII0OOOTO TOCYNapCTBa, C KOTOPBIM areHTCKOE
COIJIAIlIEHUE HMMEET HamOojee 3HAUUTEIbHYIO CBSI3b, €CJIIM B COOTBETCTBUU C
IIPaBOM 3TOr0 TOCYAApCTBA TAKWE HOPMBI IPUMEHSIOTCS HE3aBUCHUMO OT

BBIOpaHHOTO mpasa (ct. 16 Konperrmn)»'%

. B poccuiickoM 1npaBe JaHHBIE HOPMBbI
paccmarpuBarotcss B cr. 1192 T'K P® «HopMbl HeEmnocpenacTBEHHOTO
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IIPUMCHCHUA» .

102K apamreBekuit B.A. ATeHTCKHE COTVIAIICHHS W JOTOBOPHI KOMICCHH BO BHELIHETOProOBOM 0GopoTe //
JKypnan poccuiickoro mpasa. — 2014, — Ne3,
K PO. Cr. 1211.
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/KeHeBckasi KOHBEHUMS O TMIPEACTABUTEIBCTBE TMPU MEXKAYHAPOIHOU
Kymuie-pogaxe ToBapoB 1983 r. Pazpaborannas MexayHapOAHBIM HHCTUTYTOM
yHU(UKAIIMM ~ YacTHOrO  MpaBa  KOHBEHUUS O  MPEACTaBUTEIbCTBE B
MEXIYHApOJAHON KyIUIe-TIPOJake TOBApOB OblIa MPHUHATA HA TUIJIOMAaTHYECKON
koHpepeniuu B XXenepe 17 despans 1983 r. [IpuzBanHas crath AOMOJHEHUEM K
BeHckoll KOHBEHIIMM O JOTOBOpaxX MEXIYHAPOJIHON KYIUTU-TIPOJAXH TOBAPOB,
KOHBEHIIMSI TIPUMEHSCTCS B CIIy4asiX, KOT/la MPUHIUAMAT W TPEThE JHUIIO0 UMEIOT
CBOE NPEANPUATHE B PA3JIMYHBIX CTpaHaX M areHT YMOJHOMOYEH MPUHIUIAIOM
3aKJII0YaTh JTOTOBOPBI NIPOJAXKH TOBAPOB C TPEThUMHU JIMLIaMH. OJJHAKO OHA TaKKe
pacnpoCTpaHseTCss Ha ar€HTCKUE COIJIAllleHMs], KOTOPbIE YIIOJIHOMOYHMBAIOT areHTa
TOJIKO Ha TPEACTaBICHHE KIHWEHTOB NpuHIUNany. KOHBEHUHIO MOXHO
IPUMEHATh HE3aBHUCHUMO OT TOTO, ACMCTBYET JIM areHT OT COOCTBEHHOTO MMEHHU
WIM OT UMEHU npuHiunana. OHa peryaupyer OTHOIICHHUS MEXAy NPUHIIMIIAIOM U
areHToM, a Tak)Ke OTHOIICHMS], 3aTPAaruBarollie TPETbUX JIUIl U, B COOTBETCTBHUU C
noyiokeHueM 1. 1 cr. 1, mpumeHsieTcs B ciydasiX, KOTrJa OAHO JIULO (areHT)
JENUCTBYET WJIM HAMEPEHO JEMCTBOBATh 3a CYET JAPYroro Jjula (MpUHLHUIANA) TpU
3aKJIFOUYEHUU JOTOBOPA KYIIU-TIPOJIaXKH C TPEThUM JHILIOM. JKeHeBCKasi KOHBEHIIUS
peryaupyer He TOJBKO COBEPIIEHHME areHTOM OPUJIMYECKUX JICUCTBUIM
(3aKJIFOUEHHUE JOTOBOpPA KYIUIU-TIPOJAXKH), HO M COBEpUIEHHME WM Jt000T0
JEHCTBHUS, HAIIPABIECHHOTO HA 3aKIIOYEHUE WM Kacarolleecs UCIOIHEHUS TaKOIro
JIOTOBOpa, B TOM uucie U (aktuyeckoro xapakrepa (m. 2 cr. 1). Kak
npecTaBiIsieTcs, OyKBaJIbHOE TOJKOBaHHE €€ CT. | He AaeT 0JIHO3HAYHOTI'O OTBETA
Ha BOIIPOC O BO3MOYKHOCTH COBEPIIEHUS Ar€HTOM HCKIKOYUTENbHO JCUCTBUN
dakTuueckoro xapaktepa: <«JKeHeBckass koHBeHuus (. 3 cT. 1) peryaupyer
«BHETITHHUEY OTHOIIIECHUS IPE/ICTaBUTENbCTBA (oTHOIIEHUS MEXIY
MPEACTABIISIEMBIM M ar€HTOM, C OJHOW CTOPOHBI, U TPETBUMU JIULIAMU — C JIPYTOil),
HO HE 3aTparuBalOT «BHYTPEHHHUE)» OTHOIICHUS (MEXIYy MPUHIUIIAIOM U

104
areHToOM)» .

1 ys6uH, 0. T. JJoroBopHoe mpaso. — M.: Dkou-uudopm, 2010. — C. 157.
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B coBpeMeHHBIX ycnoBHsIX Bce Ooubliiee 3HAUYEHHE MPUOOPETAIOT AaKThI
HETOCYJapCTBEHHOW (YAaCTHOMPABOBOW, HEKOHBEHIIMOHHOW) YyHU(UKAIUU -
PEKOMEHATEIbHBIE aKThbI MEKTyHAPOIHBIX PaBUTEJIbCTBEHHBIX U
HEMPaBUTEIIbLCTBEHHBIX OpraHU3aLNN. Kak OTMEYAJIOCh, Hauboee
BOCTPeOOBAaHHBIMM M3 HHUX HA CETOAHSIIHUA JeHb sBIstoTcs [IpuHIMNBI
MEKIYHAPOAHBIX KoMMepueckux aoropopos YHUJIPYA 2010 r.«Onu
PeryiupyroT OOMUPHBIA KPYT BOIPOCOB: 3aKJIIOUYEHUE JOTOBOPOB M MOJIHOMOYHUS
MPEACTABUTENEH; JEHCTBUTENBHOCTh JOTOBOPOB, B TOM YHCIE OCHOBAaHUS
OoCHapuBaHUsi W MPOTUBONPABHOCTH JOTOBOPOB; TOJKOBAaHHUE, COJEPIKAHUE,
yCIIOBHSI JIOTOBOPOB, JOTOBOPOB B IOJb3y TPETBUX JIML;, HCIOJIHEHHE,
MOCJIE/ICTBUSI HEUCIOJHEHHUS, MpEeKpalleHue IOroBOpa; BO3MEUIEHUE YOBITKOB,
3a4eT, YCTyNKa IpaB, MEPEeBOJ 005A3aTeNbCTB M YCTYIKa JOTOBOPOB; HCKOBas
JABHOCTb; MHOXECTBEHHOCTh JOJDKHUKOB U KpeauTopoB.IIpuHIMIBI, Kak
TOBOPUTCSL B MpeaMOyJie, MoJjiexaT IPUMEHEHUIO, KOT/Ia CTOPOHBI COIIACHIIUCH,
9TO0 HX JAoroBop Oyner peryiaupoBateesi Ilpunnunamu YHUJIPYA; wmoryt
NPUMEHATHCA, KOTJa CTOPOHBI COTJIACHMJIMCh, YTO WX JIOTOBOp Oyner
perynupoBatbcsi OOIIMMH MPHUHIMIAMU TpaBa M T.II.; MOTYT HCIOJb30BaThCH,
KOI'/Ia CTOPOHBI HE BBIOpAJIM MPABO, PETYJIUPYIOIIEE UX JOTOBOp, a TAKKe s
TOJIKOBAaHUSI W BOCIOJIHEHUSI MEXIYHApOIHBIX YHU(PUIHMPOBAHHBIX IPABOBBIX
JOKYMEHTOB M HAallMOHAJIBHOIO 3aKOHOJATENIbCTBA; MOIYT CIYXUTh B KauyecTBE
MOJIEITH JUTS HAIMOHATBHBIX U MEKIYHAPOIHBIX 3aKOHOJATENICH» 2.

Ocoboe BHUMaHWE ClEIyeT OOpaTUTh Ha pasle, MOCBSAIECHHBIHI
MOJTHOMOYUSIM TIpeAcTaBuTeNeil. B cooTBeTCTBUM CO CT. 2.2.1 «pazgen peryaupyer
MOJIHOMOYMS JuIa (MpeACTaBUTENs ), 3aKitouas JOTOBOp WJIM COBepllas HHbIE
NEUCTBHUS, CBSI3aHHBIE C JOTOBOPOM, BJIMATH Ha MPAaBOOTHOILIEHHS APYroro Jimna
(mpencTaBiIsieMOro) € TPETbUM JIMIIOM HE3aBUCHUMO OT TOr0, JEWCTBYET JIU
NPEACTABUTENb OT CBOEr0 HMMEHM WM OT HMEHU MpeAcTaBisieMoro». B

KOMMCHTApHUH K I[aHHOﬁ CTaTbC OTMCYACTCsA, YTO pPa3acii «KacacTCsa TOJIbKO

1%Bacosa H.B. Arentckuii JIOTOBOP B POCCUMCKOM 3aKOHOJATENHLCTBE U MEKIyHAPOJHON KOMMEPUECKOMN
npakrtuke // XKypuan poccuiickoro mpasa. — 2013, — Ne3.



68
IPEACTABUTENCH, KOTOpPblE MMEIT IOJHOMOYHMS 3aKJII04aTh JOTOBOPHI B
UHTEpecax JIML, KOTOPbIX OHHM mpeAcTaBisitoT. [locpenHuku, 4Ybsd 3aaada
3aKJIIOYAETCS TOJIBKO B TOM, YTOOBI MPEACTABUTH KOHTPAr€HTOB APYT IPYry C
LEIbI0 3aKJIIOYEHHUS JIOTOBOpAa WJIM IPOBECTHM IEPErOBOPbl B HMHTEpPECAX
MPEACTABISIEMOT0, HO HE OOSI3bIBaTh €ro, HaXOJATCA 3a MpeienamMH JeHCTBUA
JI@HHOTO pa3zena» .

Cnenyer ormerutb, uto ['aarckas m JKeHeBckash KOHBEHIMH, & TaKXKe
[Mpunimunsr YHUJIAPYA  He comepkaT HOPM  BBIIIATBl  Ar€HTCKOIO
BO3ZHArPaXX/ICHUSI U OTYETHOCTHU areHTa nepe] NpUHIMIAIOM.

PerynupoBaHue areHTCKuX JOTOBOpoB B crTpaHax EC ocymectBisieTcs
JAupexTuBoii CoBera EBponeiickux coodmectB N 86/653/EDC ot 18 nexabps
1986 r. «O KoOpAMHAIIMM 3aKOHOJATENBCTBA TOCYJAPCTB-WIEHOB B OTHOLIEHUU
HE3aBUCUMBIX KOMMeEpYecKux areHtoB» (nmanee - JupextuBa EC), cormacHo
KOTOPOM «KOMMEPYECKHM areHTOM SIBJISIETCS JIMII0, Ha KOTOPOE B KadyeCTBE
HE3aBHCHMOTO TOCPEJHUKA BO3JIaraeTcsi IMOCTOSHHAs O00s3aHHOCTH  JINOO
MPOBOAUTL IIEPErOBOPHI IO KYyIUIE-MPOJAXE TOBAPOB [JIs JpPYyroro JIMIA,
UMEHYEMOTO MPUHIUIAIOM, JTUOO MPOBOIUTH MEPErOBOPHI M 3aKJIIOYATh CAEIKU
OT WMEHM U 3a cyer npuHiunaiza. KomMmepueckoe areHTUpOBaHUE
paccMaTpHuBaeTCs B JAHHOM ClIy4ae Kak JOTOBOpP MOPYYEHUS, T.€. OCHOBBIBACTCS
Ha MPSMOM NPECTABUTEIBCTBE, IPUHIATOM B CTpaHAaX KOHTUHEHTaIbHOU EBpomnbI,
B yactHOCTH BO Ppanuuu, B I epmanuu, Benbrum» 'Y’

HupektuBa 1986 r. (kak m Bce napyrue AUpPeKTHUBbI COBETa) HE HMEET
npsiMoro aeiictBust Ha Teppuropun EC, HO TpeOyeT OoT rocynapcTB - Y4aCTHUKOB
EC MMIUIEMEHTALMH €¢ IOJOKCHHWHA B CBOE BHYTPEHHEE 3aKOHOIATEIBCTBO
CornacHo npaktuke EBponelickoro npaBocyaust HopMel Jupexktussl 1986 r. HOCAT

I/IMHCpaTI/IBHHﬁ XapaKTep, OTKIOHCHHUEC OT 3TUX HOPpMa HEAOIIYCTHUMO, €CJIM aIrCHT

neictByet B mpenenax EC.

108 I pUHIHIIBI MEKIYHAPOIHBIX KOMMepUeckux gorosopos YHUJIPYA 2004 r. C. 82.

07pgGuKkos C.HO. YHHdHKALKs 3aKOHOZATEIBCTBA O TOPrOBBIX ArcHTaX B paMKax EBporeiickoro
IKOHOMHYECKOTO coobmmecTBa: Marep. Ceknum npaBa Toproo-npombinuienHod namatet CCCP. — M., 1990. —
Ne39. - C. 56.

198 Briacopa H.B. YHu(UKALHsS HOPM O MPEACTABUTEILCTBE B JKeHeBCKoil kouBenmu 1983 r. // KypHan
3apy0eKHOr0 3aKOHOATENILCTBA M CpaBHUTENbHOTO TipaBoBeaeHus. — 2010, — Ne3. — C. 121.
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«3HaYUTENbHBIA YAENbHBIA BEC Cpelu MNpeAnucaHuil JIMpeKTUBBI UMEIOT
HOPMBI, PETYJIUPYIOUIME OTHOLIEHWs, CBA3aHHBICE C BBIIATOM AreHTCKOIO
BO3ZHAIPaXXJICHUs. YCIOBUEM BO3HHMKHOBEHHUS IIpaBa KOMMEPYECKOIO areHTa Ha
BO3HArpax/JeHue SBISETCS (PAKT MCTIONHEHUS MPUHIIMIAIOM WIA TPETHbUM JHIIOM
C/ICNIKH, SIBISOMICHCS TPEIMETOM areHTCKOTo JOroBopa» . Kpome Toro,
cornacHo ctatbsiM 7 U 8 J{upektuBsl EC KoMmmepueckuid areHT UMEEeT mpaBo Ha
BO3HAIPAXKJICHHUE KaK I10 CAEIKAaM, 3aKJIIOUYECHHBIM B IIEPUOJ ACHUCTBHS ar€HTCKOIO
JIOTOBOPA, TAK U IO CAEJIKaM, 3aKJIFOYEHHBIM II0CJIE €r0 MIPEKPAICHUS.

Crnenyer BpLIenuTh 1Ba noyioxxkeHUs {upextussl. [lepBoe U3 HUX OTHOCHUTCA
K TOBTOpPHBIM 3akazam. B c¢T. 7 JIMpEeKTUBBI TOBOPUTCSA, YTO HaA areHTa
aBTOMAaTHUYECKU PACIPOCTPAHAETCS IPABO HA KOMHUCCHOHHOE BO3HArpAXKICHUE 3a
3aKa3bl, CJCNIaHHBIE «IIPUOOPETEHHBIMIW) KIMEHTAaMU, T.€. HAlJICHHBIMU UM CAMUM,
XOTs Obl 3aKa3bl M HE OBLIM OPraHMW30BaHbl 4YEpPE3 HEro. OTO IMOJIOKEHHE
npejcTaBisieTcst 0e3ycioBHBIM. Jlaiee OHO mpeaycMaTpHUBaeT, 4TO TOCyJapcTBa-
YYaCTHUKHM IIPM BBEICHHHM ITOrO IIOJOKEHUS HA CBOEH TEPPUTOPUM MOTYT
BbIOpaTh OIHY U3 CIEAYIOUIMX AJIbTEPHATHUB: ar€HT UMEET MPaBO HA KOMHUCCHUIO 3a
BCE€ 3aKa3bl, HCXOALIME C OTOBOPEHHOM TEPPUTOPUU WIIU OT I'PYIIIBI KIIMEHTOB, C
KOTOPBIMU OH CBSI3aH, HE3aBUCHUMO OT TOTO, «IIPUOOPEN» JIM OH UX WIH HET; WIH
K€ OH IOJIy4aeT TaKoe MPaBO TOJBKO B CIIydae, €Clii 00J1ajaeT UCKIYUTEIbHBIM
IIPaBOM B 3TOM OTHOLIEHMHU. BTOopoe mnosoxeHue JIMpeKTUBBI KacaeTcs IpaBa
areHTa Ha KOMIIEHCALUIO IIPY IIPEKPALICHUN OTHOLIEHUH ¢ npuHIunaioM. Crartes
17 Hupextubl EC netaibHO periaMeHTUPYET MOPSAOK U YCIOBUS BO3MEILIECHHUS 32
NPUBJICYCHHYIO KJIMEHTYpYy M yuiep0 B CiIy4ae NpPEKpalleHUs areHTCKOro
norosopa. H.B BrnacoBa KOMMEHTHpPYET AaHHBIE HOPMBI CIEAYIOIIUM OOpa3oM:
«Heo6x01uMOoCTh 3alIUThl HHTEPECOB KOMMEPUYECKOTO areHTa, jekamasi B OCHOBE
JupekTtuBbl, OOYCIOBIMBAET CHEUU(PUUECKOE PEryJIUpOBAaHUE MOCIEACTBUN
IIPEKpallleHUs] areHTCKOro JAorosopa. Tak, HE3aBUCHMO OT OCHOBaHHU

MNPpCKpaliCHUA arcHTCKOIro J0TroBOpa (B CiIydac MpCKpalCHusA C€ro 1mnmo HCTCUCHUU

199 Bracosa H.B. JlupekTrBa 0 HE3aBUCHUMBIX KOMMEpYEeCKHX areHTax B mpakTtuke Cynma EBpomneiickoro
Coro3a // XKypnai poccutickoro mpasa. — 2015. — Ne3.
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CpPOKa, PaBHO KaKk M B Cllydyae JOCPOYHOTO TMpPEKpalleHus MO NPUYMHAM, 32
KOTOpBIE€ areHT HE HECET OTBETCTBEHHOCTh) KOMMEPUECKUN areHT UMEET MPaBo Ha
NOJy4YeHHe OT MPHHLHMIANA JHOO BO3MELICHHS 32 TPUBJICUCHHYIO KIUEHTYpY,
6o Bo3MemeHns ymepba» . [ocyaapcTBa-y4aCTHUKH HMEIOT BO3MOYKHOCTD
BbIOOpa OMHOW W3 NBYX anbTepHaTuB. llepBas 3axmiouaeTrcs B MpeaoOCTaBICHUU
KOMIIGHCAIlUM 32 BKJIAJ B TMOJJCpKaHWE pEHOME IpUHIMIANA, a BTOpas
npenacTaBisieT co00il «KOMIEHCAlMIo 3a yiepo», T. €. 3a yTpaTy areHTCKHX
(mpencraButenbckux) oTHomIeHUM. CraThst 18 J[MpEeKTHUBBI CONEPKUT MEPEUYECHb
00CTOSITENNLCTB, B KOTOPBIX KOMIICHCALUS HE BBIIUIAUMBACTCSA, OJHAKO OHA HE
TpeOyeT MHMHHUMAJIbHOM MPOJOJIKUTEIBHOCTH areHTCKOro JO0TroBopa IJii TOTO,
4yTOOBI areHT MMeNl IMPaBO Ha KommeHcanuio. CTOPOHBI HE MOTYT OTCTYIHTH OT
MOJIO)KEHUH, OTHOCSIIMXCA K TpaBy areHTa IOJy4YUTh BO3MEIIEHUE WIH
KOMITEHCAINIO, IO UCTEUEHHs] areHTCKOTO COTJIAIIEHUsI B COOTBETCTBUH €O CT. 19
JAMpeKTUBBI.

BaxHpIM MEXIyHApOIHBIM aKTOM, HOCSIIMM (DaKyIbTaTUBHBIA XapakTep U
3aTparuBalOlIMM  BOIPOCHI ~ KOMMEPUYECKOTO  areHTHUPOBAHMA,  SIBIISETCS
«PykoBoacTBo MeKAyHApPOAHOH TOProBOil mNajarbl IO COCTABJICHUIO
TOProOBbIX AreHTCKHX COIJIALIEHHI MeX1y CTOPOHAMM, HAXOASIIMMHCH B
pasHbIX cTpaHax», myOmukamus MTIT Ne 410 (manee - PykoBomctBo MTIT)'™™.
PykoBozncTBO 00001IaeT CIOKUBIIYIOCS B MEXKAYHApPOAHOM KOMMEPYECKOM
000poTe MPaKTUKY U CONEPKUT MEepeyeHb PEeKOMEHIAIN JIi CTOPOH areHTCKOTOo
xoHTpakTa''?. PyKOBOJCTBO 3aTparkMBaeT B3aMMOOTHOIICHHS MEXITy JA0BEPHTENCM
(MPUHIIMTIATIOM) W TIOBEPEHHBIMU WJIM TOPTOBBIMH areéHTaMy — IOPUINYECKHMU U
¢u3nUeckuMy JMLAMH, TPUHUMAIOUIMMU Ha ce0s B paMKax IOCTOSHHOTO
MOJTHOMOYHSI TPOBEJCHHE MapKETUHIOBOI'O MCCIEAOBaHUS, MOI00p KIUEHTOB,
IPOBEICHUE C HUMH MEPErOBOPOB M BO3MOXKHOE 3aKJIIOUEHHE JOTOBOPOB KYILIH-

NpoJaXu OT MMEHM U 3a cueT joBepurens (nmpunHiunana).lcxons uz 3toro,

19 Bracosa H.B. JlupekTrBa 0 HE3aBUCHUMBIX KOMMEpYECKHX areHTax B mpakTtuke Cynma EBpomneiickoro
Coro3a // XKypnai poccuiickoro mpasa. — 2015. — Ne3.

1 PykoBOJICTBO MO COCTaBICHUIO KOMMEpPUYECKHUX areHTCKUX KOHTpakToB. ITyOmmkarmus Ne 410. Ilep. ¢
anra. M., 1996.

12 Yepupimkos, B. A. JloroBopHoe mpaso //HoBocuGupckas roc. akax. Bogroro tpaucir. — 2010. — C. 157-
158.
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PyKkoBOCTBO PEKOMEHyEeT CTOPOHAM YETKO (DOPMYIUPOBATh B KOHTPAKTE, MOKET
WIM HET areHT 3aK/IIoYaTh OT MMEHHU MPHUHIIMIANA COTJAIleHHUs, OOsS3bIBAIOIINE
nocyenHero. PacimmpeHHslii 00beM MOJTHOMOYUHN areHTa JA0HKeH ObITh 0003HauYeH
B SICHO BBIPKEHHOU (hopMme.

Kpome Ttoro, PykoBoactBo MTII Beimenser mnpoOsieMbl, CBsI3aHHBIE C
ONPENCIICHUEM HAJUIEKAIIMX CTOPOH JIOTOBOpPA, a TaKXKe IOCIEACTBUSIMU
U3MEHEHHUsl TEePBOHAYAIBHBIX CTOPOH (MyTeM IMepeiayu MpaBa TpeOOBaHMUS,
LIECCUHU); PEKOMEHAYET CTOpPOHAM areHTCKOIro JOrOBOpa B SICHO BbIPRXKEHHOU
¢dopMme coriacoBbIBaTh NPUMEHHMOE K WX JOTOBOpYy mpaBo. Ilpu stom criemyer
YUHUTBIBATH CTPOTO UMIIEPATUBHBIE HOPMBI CTPAHbI, HAIIPUMEP, MECTA HAXO0XKICHUS
aTeHTa, CIIOCOOHBIE BIHSTH HA €TI0 ASATEIBHOCTD .

Eme oaHuM aKTOM  HErocyJapCTBEHHON  yHU(UKAIMM  ABISETCS
YTBepKACHHBIN MeEx)ayHapOJHOW TOProBOoM mnanatod « TUIOBOM KOMMEPYECKHUU
areHTcKnii KOHTpakT» (m3m. 2002 r. Ne 644)'* kotopeii mpexcraBmsier coGoi
IpOEeKT, oOpa3el] areHTCKOro KOHTPAKTa, HCHOJb3YEMbId MpPH COCTaBICHUU
WHJVBUAYAJIbHBIX KOHTPAKTOB. B COOTBETCTBUM C TMOJIOKEHHUSAMU THUIIOBOrO
KOHTPAKTa TOPTOBBIA areHT CIIOCOOCTBYET MpOJake TOBAapOB MpHuHIMMIana cT.1.1.
[Tpu 3TOM ero GpyHKIMU OrpaHUYEHbl COOPOM 3aKa30B y notpedureneit. CorinacHo
cT. 3.3, ecliM MHOE CIELHUAIbHO HE COIIACOBAHO, ar€HT HE BIIPABE 3aKJIKOYaTh OT
UMEHH NPUHLHUIIANA TOTOBOPHI C TPETHUMHU JIMIIAMH UM UHBIM 00pa30M BO3Jarathb
Ha MpUHIUINATa O0A3aHHOCTH B OTHOILIEHWHM TpeThbux Jmi. Kak oTmewaercs B
KOMMEHTapuu K CT. 3.3, OpuM HaaU4ud Yy CTOPOH OCOOBIX NPUYUH JIs
IIPEJOCTABJIEHN areHTy IIpaBa Ha 3aKJII0YEHHUE JOTOBOPOB OT MMEHU IPUHLMIIAIIA
OHHU MOTYT MPEIYCMOTPETH 3TO B CBOEM KOHTPAKTE.

N TunoBor KOMMEPUYECKUNM KOHTPAKT, U PyKOBOZICTBO CcoeprKar NeTAIbHbBIE
IpaBWJIa O BBIIIATE areHTCKOrO0 BO3HATPAXKICHMS: 3aKPEIUISIIOT IPaBO areHTa Ha

INOJHOC N COKpAIICHHOC KOMHCCHOHHOC BO3HArpaXJACHHUC, HOI[pO6HO OIMUCBIBAIOT

3 Bracosa H.B. KoMMepueckrne areHTCKHe KOHTPAKTHI: pekomeHmarenbHble aktel MTII // XKypuan
poccuiickoro npasa. — 2012, — Ne 2.

1 TumoBoit kommepueckuii arentckuii kortpakr MTII. ITy6ukamms N 644. 2-¢ usn. Ha pyc. u aHru. si3.
M., 2005.
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METO/]I €r0 MCUUCIICHUS, MOPAIOK U CIOCOOBI yIuiathl. PykoBoacTBO, KpoMe TOrO,
COAEP/KUT TIOJIOKEHUSI O JAOIOJHUTEIBHBIX IEPUOAUYECKUX BBIIUIATAX AareHTy
(rapaHTUpPOBaHHBIN MHUHUMYM J0x01a). Kpome Toro, TumoBoi KOMMeEpUYeCKUI
KOHTPakKT H  PyKOBOICTBO  NIpeayCMaTpUBAIOT  BBIIUIATY  CIIEUAJIBHOIO
BO3HArpaXX/ICHUsI areHTy B Cilyyae, Korja OH MPUHUMAET Ha ceOsl pydyaTesbCTBO 32
UCIIOJIHEHHUE CHEJKU TPEThUM JHIIOM (BO3HarpaxkJaeHue 3a jaelbkpenepe). Takxke
OTU JOKYMEHTBl PETYJIMPYIOT YCJIOBUsS BO3HUKHOBEHHMs IIpaBa areHra Ha
BO3HArpAXKJICHHE B OTHOILICHWM HE3aBEPUICHHBIX CIIEJIOK, €CJIA JEHUCTBUS arcHTa
II0 BBINOJIHEHUIO IOPYYEHMs NPHUHIMIIANA NPUBEIM K 3aKIIOYEHHUIO J0TOBOpa
KYIUTU-TIPOJ@XU MO MCTEYCHHH HE 0oJiee IMIECTH MECSIEB MOCIe MpEeKpalieHus
JEUCTBUS ar€HTCKOT0 KOHTPAKTA.

Takum oOpa3oM, 3aKOHOAATEIBCTBO psiAa 3apyOekKHBIX CTpaH, a TaKkKe
pexkoMennatenbibie akTthl MTII cTpan pocTtaTouyHo mTOAPOOHO PETYIUPYIOT
YCJIOBUSI BO3BHUKHOBEHMS IPaBa areéHTa Ha BO3HAIPAXKJICHHE, IOPSIIOK U CPOKH €ro
BBITVIATHI, TpEKpalleHue mnpaBa Ha Bo3HarpaxaeHue. upextuBa 86/653/EDC
0003HauMIa PYKOBOMSIIYIO HJCH0 IMPAaBOBOTO PEryJUpPOBaHUS KOMMEPYECKOTO
arentupoBanus B EC, 3akmrovaromiyrocs B HEOOXOIUMOCTH 3aIUTHl MHTEPECOB
KOMMEPUYECKUX areHToB. McXoAs W3 CPaBHUTEINBHOTO aHAIN3a HOPM POCCHICKOTO
nmpaBa M HOPM 3apyOe€XHOro MpaBOMOPSAIKA, PEryJIUPYIOUUX areHTCKUe
OTHOILIEHUS, B TOM UYHCIE€ U BBITEKAIOIIME U3 JOrOBOpa KOMMEPYECKOIO
areHTUPOBAHUsA, OYEBHJHO, YTO POCCHICKOE 3aKOHOJATEIbCTBO B JAHHOM
HAIpaBJICHUU BO MHOTOM OTCTaeT OT 3apyOeKHOTO IpaBa, MPEXKIE BCEro, B

BOIIPpOCAax KOHKPCTU3AIIMHU ITPABOBLIX dAKTOB.

3.2. OTIMYMTEIbHbIE 0COOEHHOCTH MPABOBOI0 PEeryJIHPOBAHUS AT€HTCKHUX

OTHOIIIEHUI B MPAaBOBbIX CHCTEMAX Pa3HbIX rOCyAapcTB

B ycnoBusIX CTpEMUTEIBHOTO Pa3BUTUSI KOMMEPUYECKON EATEIbHOCTH KaK B
npenenax P®, Ttak u Ha MeXAyHapOAHOM YpOBHE, OJHOM U3 Haubosee

BOCTPEOOBAHHBIX (POPM OPOPMIICHUS MOCPEIHUYECKUX OTHOILIECHUN B HACTOSIIEE
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BpeMs SIBISIETCS areHTCKUU JIOTOBOP. DTO CBS3aHO C TEM, YTO KIIKOYEBas poJib B
KOMMEpPUYECKOM 000pOoTe€ M B PAa3BUTUU B3aUMOBBITOJIHBIX OTHOIIECHUH MEXITY
OPOU3BOAUTENSAMU M TOTPEOUTENIMA  OTBOAMTCA TOPIOBBIM IOCPEIHUKAM,
JEATENIBHOCTh KOTOPBIX «CO3JA€T Ul NMPOAABLIOB U IOKYIIATENIEW ONpPEACIICHHBIE
IPEUMYIIECTBA, CIOCOOCTBYIOIME MOBBIIEHUIO 3((HEKTUBHOCTU TOPIOBBIX
orepanuil: oTrnagaeT HEOOXOAUMOCTh CaMOCTOSITEJIBHOTO IOHWCKA KOHTPAreHTOB;
OTCYTCTBYIOT ~ WJIA  3HAUUTEIBbHO  CHIJKAIOTCA  PUCKH,  CBS3aHHBIE C
IPEANPUHUMATEIILCKUMU CIAEIKAMU; U1 IPOJaBLa U IOKYIATelNs YIPOILIAITCs
JI0OCTaBKa, COPTUPOBKA W YNAKOBKAa TOBapa; MPOJABIBI OCBOOOXKIAIOTCA OT
PAcXoI0B MO (POPMHUPOBAHUIO COOCTBEHHBIX COBITOBBIX CTPYKTYpP» .

OpHako HECMOTps Ha LIMPOKOE PACHPOCTPAHEHHME Ar€HTCKOrO IOT0BOPA,
3(p(EKTUBHOCTh €ro HCIOJIb30BAaHUS HE BCErJa OMNPaBIBIBACT  OXKHJIAHUS
Y4aCTHUKOB IIPaBOBBIX OTHOILIEHU. Heonnosnaunas TPaKTOBKA
[IPAaBOIIPUMEHUTEIISIMUA  TIOJIOKEHUNM  PoccuMCKOro  3aKOHOAATENBCTBA 110
areHTCKOMY JIOTOBOpY OOYyCIIOBMJIA TOSIBICHHE psila MPaBOBBIX MPoOIEM,
CBA3aHHBIX C pEryJMpPOBAaHUEM AareHTCKUX OTHOLIEHUM, W, KaK CIEIACTBUE,
BO3MOXKHO€ TIPUHATHE HE COBCEM KOPPEKTHBIX CyAEOHBIX peIIeHUN mpu
pa3buparenabCTBE CIOPOB, B TOM YHCIE U Ha MEXIyHapoAHOM ypoBHE. B memnsx
COBEpLICHCTBOBAHUSA POCCUMCKOIO 3aKOHONATENIbCTBA B  PACCMaTpUBACMBIX
acrmeKTax IIpaBa, Ha Hall B3IUIAL, LEJIecoo0pa3HO MPOBEJACHUE aHaau3a
0COOEHHOCTEN MPABOBOIO PErYIMPOBAHUS ar€HTCKUX OTHOLLIEHUI B COBPEMEHHOM
PoccuiickoM 3aKOHOZATENBCTBE M IMPABOBBIX CHUCTEMAX JAPYIMX CTpPaH, 4YTO
MO3BOJIUT BBIAIBUTh HEKOTOpbHIE IOPUAMYECKHUE TMpoOesbl, BO3HUKAIOIIME TMpU
oopMIIEHHH paccMaTpuBaeMon (POPMbI MOCPETHUIECKUX OTHOILIECHHH.

Lenbto Hamielt paboOThI SIBISETCA HE TIIyOOKHIl CpaBHUTENBHBIN aHaIN3
IIPABOBOI'O PETYJIUPOBAHUS AreHTCKMX OTHOILIEHUH B 3apyOEKHBIX CTpaHax U
Poccuiickoit @enepaiiun, a BBISIBICHUE OTJEIBHBIX IPABOBBIX MOJIOXKEHUM B chepe

AIrCHTUPOBAHUA B HOPMATUBHBLIX aKTaX APYIHX ToCyAapcCTB, CITOCOOHBIX OKa3aTh

> Huxomoxnu C.B. AreHTCKHME COIIAIICHHS B NPEANPHHHMATEIHCKOM 00OpOTE: HAIMOHANBHOE H
MeXIyHapOJIHO-TIPaBOBOE PEryIHpoBaHue // 3aKOHOAATEeIHCTBO B AKoHOMHKa. — 2011, — Nel0.
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MOJIOKUTENIBHOE BJIUSHUE HA PETyJIMPOBAHUE Ar€HTCKUX OTHOIIEHUN B HAaIlleH
CTpaHe.

[lepeq  BBISBICHUEM  OTAENBHBIX OCOOCHHOCTEW MPABOBBIX  HOPM,
PETYIUPYIOIIMX AareHTCKUE OTHOILUEHUS B pa3HbIX CTpaHaX, HEO0OXOAMMO
paccMOTPETh COJIEPKAHUE MOHITUS «ar€HTCKUI JOTOBOP» B PA3JIMUHBIX MPABOBBIX
cucremax. Tak, B KOHTUHEHTAJIbHOU MPABOBOM CUCTEME areHTCKUM JIOrOBOp MO0
BOOOIIE HE YINOMMHAETCS W PacCMATPUBAETCS KAK JIOTOBOP MOPYYEHUS WIIN
komuccun (Mranus), nubGo BBoaUTCS JHIIb TOHsATHE areHTa (Dpanmus u
I'epmannst). Hampumep, cormacHo Kommepueckomy konekcy  ®DpaHuunun
«KOMMEpPYECKUM areHTOM SIBJISIETCS IOBEPEHHBIM, KOTOPBIH B  paMmKax
HE3aBUCUMOI TpodecCUOHaTbHON NeITeNIbHOCTH, HE OyAy4yu CBsI3aH JOTOBOPOM
HailimMa yCJIyr, Ha IOCTOSHHON OCHOBE HCIOJHSIET OOS3aHHOCTH MO BEICHUIO
NIEPErOBOPOB U, B CiIydae HEOOXOAMMOCTH, 3aKII0YAET JOTOBOPHI KYIUTH-TIPOIAXKH,
apeHibl WM TPeOCTaBICHUSYCIyr OT UMEHH M B MHTEpEcax MpPOU3BOAUTENEH,
IPOMBILIICHHIKOB, KOMMEPCAHTOB WIH APYTHX KOMMEPUYECKHX areHToB» °. B
ctpanax o6mero npaBa (Aurnus U CIIA) nansblii Buj A0roBopa MpakTUYECKU
3aMEeHWI CcOo0OM Bce BHUABI TPEICTABUTENLCTBA. [lpu3HaBaeMbie CyaeOHOU
npaktukod AHrauu u CIIIA cnocoObl BRICTYIUIEHUS! areHTa NPy OCYIIECTBICHUU
B3STOr0 MM Ha ce0sd IMepe] MPUHLHUIMAIOM 0053aTeNbCTBa, IMPUPOJIa TAKOIO
00s13aTenbCTBA (COBEPIICHNE KaK IOPUIUYECKUX, TaK U (PAKTUUECKUX IEHCTBUIN)
CBHUJIETEJILCTBYIOT O TOM, YTO areHTCKHUW JOTOBOP INPEAHA3HAYEH PETYJIUPOBATH
OTHOIIICHUSI, B KOHTHHEHTAIIBHOM IIpaB€ OIOCPEACTBYEMbIE TpeMsl BHUIAMU
JIOTOBOPOB, @ IMEHHO JIOTOBOPOM MOPYUYEHHSI, JOTOBOPOM KOMUCCUU U IOTOBOPOM
o nocpennuuectse. Kak ormeuaer B. IlemkoB, TepMUH «areHT» ynorpedssercs B
IIMPOKOM CMBICJIE, [0 KOTOPOMY areHTOM SIBJISI€TCA JIMLO, YIIOJHOMOYEHHOE Ha
3aKIIFOYEHUE CHEJIOK W HAa COBEPUICHWE JPYTrUX JEHCTBUM OT HWMEHH
MPEACTABIIEMOrO U 32 €r0 CYET WM Ha NMOCPEIHUYECTBO MEXKIY CTOPOHAMH IpHU

117
3aKJIFOYCHHUMN CJACJIOK MCXKAY HHUMHU CaMHMH . «HezaBucumo ot CymecCTBa

1 Myspipesa A.H. CpaBHHTENBHAS XapAKTEPHCTHKA NPABOBOTO PEryIHPOBAHMS areHTCKOTO 10roBopa //
busnec B 3akoHe. — 2014. — Ne2. — C. 242-244.
Y Memkos C. JloroBop areHTHpoBaHuMs: mpaBoBbie mpobiemst //FOpuct. — 2003, — Ne38.
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BO3HUKAIOIIMUX OTHOIICHUN (SIBJISIFOTCSI OHM (PaKTUYECKUMHU WU IOPUINUYECKUMH)
CTOPOHBI JIOTOBOpa HMEHYIOTCSI «areHT W MpHUHIMIAI», a caM JOroBOp —
areHTCKUM JO0roBOpOM. VMIHBIMH ClIOBaMH, BCE BUIBI JJOTOBOPHBIX CBSI3€H MEXTY
IPUHIIKIIAIOM, JAIOLIIUM Pa3IUYHOTO poJia MOPYUYEHUs areHTy, HE3aBUCHUMO OT MX
COZepKaHUs W TOCIEICTBUM, <..> OTHOCATCA K AareHTCKUM OTHOIICHUSM, U
TOJIBKO M3 COJAEP)KaHUS CaMOro JIOTOBOpa WM M3 MPEIOCTABISEMBIX areHTy
MOJTHOMOYHMI MOXHO CJieslaTh BbIBOJ 00 00beMe ero MOJHOMOYHMI M TIyOuHe

118 o o
. 'K Poccuniickoit

JOTOBOPHBIX OTHOLICHWH, BO3HUKIIUX MEXKAY CTOPOHAMM)
denepauyd COYETAET B CBOMX I[IOJIOKEHUSAX HOPMBI JIBYX BBbIIIEYKa3aHHBIX
IIPaBOBBIX CHUCTEM, TEM CaMbIM 3aKpEIUIssl AOTOBOPbI KOMHUCCUM, MOPYYEHHS U
areHTUPOBAHUsA KakK CaMOCTOATENIbHbIE BUAbL. Kak cmpaBennmuBo monaraer E.A.
CyxaHOB, «KOHCTPYKLHS areéHTCKOro JI0roBOpa B POCCHUICKOM IIpaBe MPECIeayeT
Heidb TPaXIaHCKO-TIPAaBOBOTO OQOpPMIIEHUSI OTHOUIEHWH, KOrja MOCPEAHUK
(mpencTaBUTENb) COBEpPHIAET B UYXKHX HHTEpecax Kak CHCIKH W JIpyrue
IOpUIMYECKUE JACUCTBUSA (YTO XapaKTepHO I OTHOUIEHUH TOpYy4YEHHS U
KOMUCCHUM), TaK U JEUCTBUS (PAKTUYECKOrO TOpsAJKa, HE CO3JaI0IIne
NPABOOTHOLICHNH NPUHIKNANA C TPeThbHMH jumamm» . Takum oGpasom,
TOJIKOBAHUE AareHTCKOro J0roBopa B POCCHICKOM 3aKOHOJATEILCTBE MEHEE
KOHKPETU3UPOBAHO, HEXENU B 3apyOeKHBIX MPaBOBbIX HOopMax. CiemyeT Takxke
OTMETHUTh, YTO POCCHUICKHE MPABOBE/bI, HA HAII B3IV, CIPABEIJIMBO OTMEYAIOT
HEOJIHO3HAYHOCTh MOHSTUS «UHBIE JIEUCTBUS», 3akperieHHoro B m. 1 ct. 1005 I'K
P®, xoroprie E.A. CyxaHOB TpakTyeT Kak «ICHCTBHUS (PAKTUUECKOTO MOPSIKa»,
KOTOpoe TpeOyeT eciim He 3aMeHbl Ha 0ojiee KOHKPETHOE MOHATHE, TO XOTS OBl
JOTIOJIHUTEIbHBIX KOMMEHTAPHUEB.

Hopwmsl, perynupyionme cyOBEKTHBIM COCTaB areHTCKOTro JO0roBopa B
PocculickoM 3akOHOJATENbCTBE, B 3aKOHOJATENIbCTBE CTpaH oOIIero u
KOHTMHEHTAJbHOTO MpaBa MNPUHLIMIHAIBHBIX pa3inyuil He wumerT. OgHako

HHTCPCCHBIM, Ha Halll B3TJIAJA, MPCACTABIICTCA TAKOC IMPABOBOC ABJICHUC, JOJIOC

18 Brnkosa H.I'. JloroBopHOE mpaBo B MEXIYHAPOIHOM 06opote. — M., 2002. — C. 274.
119 Cyxanos E.A. Arentckuit gorosop // Becraik BAC P®. — 1999, — Nel2.
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BpEMs, CYIIECTBOBABIIEE WCKIIOYUTEIILHO B CTpaHax oOMIero mpaBa, Kak
«HEPACKPBITBIN MPUHIMIADY. Henpsamoe mpeacTaBUTENBCTBO — 3TO OTHOIIEHUS,
KOI/Ia TpEeACTaBUTENb (areHT) MAEUCTBYEeT MO TMOPYYEHHIO THPE/ICTABIIEMOrO
(mpuHIMIIaNna), HO OT CBOEr0 UMEHH, TO €CTh HPUHIUIIAI SIBJSIETCSI HEPACKPBITHIM.
JIOKTpHa  HEpPacKphBITOrO  NpPUHLMIANA  SBISIETCA  OCHOBOW  HENPSIMOIO
IIPEICTABUATENILCTBA W CO3JAacT OIPEACICHHbIE B3aUMOBBITOJHbBIC YCIIOBUS B
OTHOUICHHSX MEXJIy HNPUHLMUNAIOM M TPETbUM JUUOM. «DyHIaMEHTaIbHOE
OTJIMYUE MEXIy HOpPMaMu O TPEJICTABUTEILCTBE B OOJBIIMHCTBE CTpaH
KOHTHHEHTAJILHOTO MIpaBa U JaHHBIMU HOPMaMH B CTpaHaX OOIIETo ImpaBa COCTOUT
B TOM, YTO B CTpaHax OOIIero mpasa Jake HEPACKPBITHIN MPUHITUATIAT MOXKET OBITH
MPUBJICYEH K OTBETCTBEHHOCTH IO KOHTPAKTY, 3aKJIIOUCHHOMY areéHTOM OT CBOETO
UMEHU. DTO SBISAETCS CIEJCTBHEM TaK HA3bIBAEMOW JOKTPUHBI HEPACKPBITOTO
HpI/IHLII/IHaJIa»120. Kpome Toro, xak ykaspiBaer K.M. Ilmurrrodd, mno
aHTJIMACKOMY TpaBy MNpHUHIMNOAT 00JIaJaeT MpaBoOM IMpeciieoBaTh B CyaeOHOM
MOPSIIKE TPEThE JIMIIO OT COOCTBEHHOTO HMMEHH, NaXXe €CIIM areHT 3aKITFOYHII
JIOTOBOP, HE pacKphiBas (aKkTa CyIIeCTBOBAHUS MIPUHIUIIANA.

B craHax KOHTHHEHTAJBHOIO IIpaBa AareHT JCUCTBYET OT HWMEHU
OpUHIMIANA, O YeM JOJDKHO OBbITh COOOIIEHO TPEThEMY JIHUIy, B HPOTUBHOM
Clly4a€ HMMEHHO areHT HECET OTBETCTBEHHOCTH I10 3aKJIOUYEHHOMY JOTOBOpY.
[Tomo6HO mpaBy cTpaH KOHTHHEHTANBHOU EBpOMBI, poccHiickoe 3aKOHOAATEIHCTBO
YCTaHaBJIMBACT OTBETCTBEHHOCTH arcHTA 34 COBEPIICHUE UM CIEIKU C TPETbUM
JUIIOM OT CBOEr0 MMEHM M 3a CYET NPUHLMIANA, JaKE €CIIA IPUHIMIAI
dburypupyer B CHEIKE WM BCTYNWJI C TPETbUM JHMIIOM B HEMOCPEICTBEHHBIC
OTHOIIIeHUS 110 ee ucnoiHeHuto (1. 1 ct. 1005 'K PO).

B Hacrosimee BpeMss MHOTME TMPABOBEAbl YCMATPUBAKOT TEHACHUIMIO
IIPOHUKHOBEHUsI JOKTPUHBI HEPACKPBITOTO IIPUHLMUIIAIA B 3aKOHOAATEILCTBO
CTpaH KOHTUHEHTAJIbHOW EBpombl. JlaHHasg TEHACHIMA TMPOSBISIETCS B
noJjiokeHus1x I paxknanckoro koaexkca Hunepiianaos, B COOTBETCTBUM C KOTOPBIMH:

arc¢HT M IMPHUHOUIIAT MOTYT HCCTH COJIMAAPHYIO OTBECTCTBCHHOCTBL, OIPCACIIACTCSA

20 IIImurrrodd K. DKemopt: mpaBo u mpakTHKA MEXIyHAPOIHOI ToproBim. — M., 1993. — C. 144.
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BO3MOKHOCTh NIEPEBO/JIA HA MPUHLKINATA IPAB areHTa MO0 OTHOLICHUIO K TPEThbEMY
JUIy B CiIy4dae, €CIM areHT HE WCIOJHSIET CBOMX OOS3aHHOCTEH Tepen
NPUHIAMAIOM, a TaKXe O TepeBoje O0s3aHHOCTEN areHTa Ha MPUHIMNANIA B
CiIydae, €CJIM areHT HE WCIOJHSIET CBOMX O0s3aTEeNIbCTB MEPEa TPETHUM JIUIIOM U
MPUHIANAT UMEET COOTBETCTBYIOIIEE 0053aTeNbCTBO Tepes] areHToM. CuuTaeMm
BIOJIHE CMPABEIJIMBLIMU BBICKA3bIBAHUSI HEKOTOPHIX OTEUECTBEHHBIX MPABOBEIOB
0 HEOOXOOUMOCTH BHEAPCHHUS JOKTPUHBI HEPACKPHITOTO TMPUHIHWIIATA B
Poccuiickoe 3aKOHONATENBCTBO, AJAalTUPOBAB €€ JJI1 POCCUMCKOM NPABOBOU
CHUCTEMBI, B LIeJISIX OOJIBINIEH 3alllUThI ITPaB KakK MPUHIIMIANA, TAK U areHTa.

OTnenpbHOro BHUMAaHHMS 3aCIy>KMBAE€T BOMPOC O BO3ME3IHOCTU ar€HTCKOTO
noropopa.B 3apyOexHOM 3aKOHOJATEILCTBE BOIMPOC BO3ME3IHOCTH areHTCKOIO
JIOTOBOpPA PpEIIAETCA HEOJHO3HA4YHO. TakK, B AaHIVIO-AMEPUKAHCKOM IIpaBe
OTCYTCTBYET MPE3yMIIIHS BO3ME3THOCTH ar€HTCKOr0 JOTOBOPA, XOTS JOTOBOP, KaK
MPaBUJIO, COJEPKUT TIOJIOKEHUSI O BBIIJIATE areHTy BOBH&I‘p&)K,Z[GHPIHlZl.
OnpeneneHue MOMEHTa BO3HUKHOBEHHUSI MpaBa HAa BO3HArpa)KJ€HUE, a TaKkKe
CpOKa €ro BBIIUIAThl 3aBUCUT OT YCMOTPEHMSI CTOPOH areHTCKOTO COIJIallCHHUS.
[Ipu OTCYTCTBMU CIIELIMAJIbHBIX MOCTAHOBICHUW IO JTAHHBIM BOIPOCAM IPABO Ha
BO3HArPaXJICHUE y areHTa BO3HUKAET B MOMEHT HCIIOJHEHHUS B3SATHIX UM Ha cels
00513aTeNIbCTB, OOBIYHO TPH COBEPIICHUH CHACJIKH C TPEThbUM JHUIOM. Takoe
MOJIOKEHWE HE BCErJa BBITOAHO JJIs npuHuunana. [loaromy pacnpocTpaHEHHOU
MPAKTUKON SIBIIAETCS BKJIIOYEHUE B JIOTOBOP YCJIOBHM, B COOTBETCTBUH C
KOTOPBIMH IIPaBO Ha BO3HArPa)XJECHHUE, & TAKKE CPOK €ro BBIILIATHI CTaBSTCS B
3aBUCUMOCTb OT MCIIOJIHEHUSA TPETbUM JIMIOM 3aKIFOYEHHOW areHTOM
caenku.llpaBo Ha BO3HArpaxiaeHUe, Kak MPaBWIO, YTPAUYMBAETCS C OKOHUYAHUEM
neicTBUsl areHTckoro jaoroBopa. CyneOHas mpakTUKa AHIIMHM, OJHAKO, IpU
ONPEJCTICHHBIX YCJIOBUSAX MPU3HAET MPABO areHTa Ha BO3HArPaKIACHUE U IOCIIE

IMPCKPalICHHUA JICUCTBUSI ar€HTCKOIO COTJIALICHUS B ClIy4dadax, Korjga IpHHIOUIIaI

121
C. 303.

Jeproruna, T. B. JloroBopHoe nipaBo // EBpa3uiickas akageMusi aiIMAHACTPATUBHBIX HayK. — M., 2011. —



78
IIPOJIOJKAET COBEPIIATH CHEJIKH C JIMLOM, C KOTOPBIM 4€pe3 MOCPEICTBO arcHTa
BIIEPBBIC OBLJIM YCTAHOBJIEHBI JOTOBOPHBIE OTHOIICHHUS.

HupextuBa EC ucxoaut u3 He00OX0JUMOCTH 3aKpEIUICHUS 33 areHTOM MpaBa
Ha BO3HAIPaXXJCHUE 3a IIOBTOPHBIC 3aKa3bl, IPUYEM aAHIVIMMCKHUE FOPUCTHI
MOAYEPKUBAIOT UMIIEPATUBHBIA XapaKTEP TaKOW HOpMbI. Kak MbI y:ke oT™Meuanu, B
npaBe crpaH EC, ummnementupoBaBmux Jupektury EC (I'epmanus, ®paniiys)
BO3ME3IHOCTb, HAIIPOTUB, SIBJIAETCS OJHUM W3 OCHOBHBIX IPU3HAKOB Ar€HTCKOIO
norosopa (§ 87 I'TY, cr. L.134-5, L.134-6 ®TK). JlupextuBa EC, paBHO Kak u
3aKoHOAaTenbCTBO l'epmanum u @DpaHuuu, COAEPKUT JETAIBHBIE HOPMBI O
NOPSIAKE, CPOKE W  YCIOBUAX  BBIIUIATBI  ar€HTCKOIO  BO3HATPAXKIACHUS,
IIPEKPAILCHUH TpaBa Ha BO3HArpaxzJeHue. B craTesax 7 v 8 oOHa 3aKpEIUISIET MPaBO
areHTa M YCIOBHUs BBIILJIATHI €MY BO3HAIPaXACHUS KaK CO CHAEIIOK, 3aKJIIFOYEHHBIX B
NEepUOA AEHUCTBHS ar€HTCKOTO COTJIAIICHHMS, TaK U CO CIEJIOK, 3aKJIFOUEHHBIX MOCIIE
IIPEKPAILEHHS ar€HTCKOrO COTJIAIlIeHUSI.

Bo3Me3qHOCTh areHTCKOro AOroBopa MPEe3IOMUPYETCS U B POCCHUCKOM
npaBe (. 1 cr. 1005 T'K P®). I'naBet 49, 51 u 52 'K P®, npumensembie K
pPEryJMpOBaHUI0 OTHOLIEHWM AareHTUPOBAHUSA, COAEPKAT CTaTbU O BBIIUIATE
BO3HArPAXKJICHHUS areHTy, NOBEPEHHOMY M KOMHUCCHOHEpPY. OAHAKO B HAa3BAHHBIX
CTaThsIX HE KOHKPETH3WPOBAaHbl  YCIIOBHUS  BO3HMKHOBEHHsS IpaBa Ha
BO3HAIPAXKJICHUE U MOPSNOK €r0 BBIILIATHI, BCIEACTBUE YETO JAHHBIE IIPABOBbLIC
HopMbl 'K P®, Ha Ham B3rJ1s]1, MOTYT OBITH IOpA0OTaHBI C OTIOPOM Ha MOJIOKEHUS
3akoHojarenbcTBa ['epManuu u @pannuu B gaHHOW oOmactu. B To ke Bpems
CUMTaeM HellelecooOpa3HbpM HeobxoauMocTh 3akpemieHuss B 'K P® mnpasa
areHTa Ha BO3HArpaXKJACHUE CO CHEJOK, 3aKIIYEHHBIX MOCIE MNpPEeKpanieHus
areHTCKOro 10roBOpa.

OTnenpHOr0o  BHUMAaHMS — 3aCIIy’)KMBA€T  «OTYETHAsD»»  COCTABIIAKOLIAS
areHTCKOro JoroBopa. «B [emoBol NpakTHKE TOCYAApCTB CIOXKWIWCH Pa3HbIC
MOJIXO/IBI K OTPEJICIICHUIO0 00S3aHHOCTH areHTa MpeloCTaBUTh OTYET MPUHIUIATY:
1) mpenocTtaBieHHe OTYETa MO KaXKIOW 3aKIIOYEHHOW chelike (Hampumep, B

['epmanuu (§ 86 I'TY)); 2) npenocraBieHue 0T4ETa IO UCTEUEHUHU ONPEIEICHHOTO
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nepuona (Hanpumep, B Poccun (ct. 1008 'K PD)). B cBoto ovepens, hpaniryzckoe
3aKOHO/ATEJIbCTBO HE COJEPKUT KOHKPETHOrO TpeOOBaHUSA O MPEAOCTaBICHUU
KOMMEpPUYECKAM areéHTOM OTYETa O CBOMX JEUCTBHSAX, ogHako B cT. L.134-4 OTK
3aKperieHa 00s13aHHOCTh OOIEro XapakTepa: OTHOIICHUS MEXAY KOMMEPUYECKUM
areHTOM U JIOBEPUTENIEM PETYIUPYIOTCS 0053aTeIbCTBOM COOJIIOACHUS B3aMMHBIX
MHTEPECOB M OOS3aHHOCTBIO B3aMMHOTO TPEIOCTABICHHS HH(DOPMALHIY 2,
AHIJI0-aMEpPUKAHCKOE IPAaBO OrPAHMYMBAETCS KOHCTPYKLUHMEW B IIE€PEUHE
00s13aHHOCTEM areHra: «MPENOCTABUTH MPUHLUATIATY HEO0OXOAUMYIO
uHpopMaimio». B nanHom acnekte Haubosee, Ha HAIll B3IJISA, YJAUHBIM SIBISETCS
noaxon, 3akpermieHHblil B ¢T. 1008 I'K PO, pernmamMeHTrpyronuii npeaocTaBieHue
OTYETa MO UCTEUEHUH ONPEIEIICHHOI0 NEPUOIA.

AHanan3 HOPM POCCHICKOrO IpaBa M HOPM 3apyOEKHBIX MPABOMOPSIKOB,
PEryJIUPYIOIIUX areHTCKUE OTHOIICHHS MOKa3all pa3IMYHbIA MOJIX0J U K BBIOOPY
IpaBa NPUMEHSIEMOrO i1 JOTOBOPOB AaréHTUPOBAHHMS HAa MEXIyHAapOIHOM
ypoBHe. COrJIacHO POCCHUICKOMY 3aKOHOJATEIbCTBY JTOTOBOP KOMMEPYECKOIO
areHTUPOBAHUs PETYJIHMPYETCS NPaBOM CTPaHbl «IJI€ HAa MOMEHT 3aKIFOYEHUS
JIOTOBOPA HAXOJHUTCS MECTO YKUTENbCTBA WM OCHOBHOE MECTO AESATEIbHOCTH
CTOPOHBI, KOTOpasi OCYLIECTBIIAET MCIIOJIHEHHE, UMEIOIIEE PEIIAIONIEe 3HAYEHUE
JUIsL COZIEpKaHus JOTOBOpay, eciu nHoe He mpeaycMoTperHo 'K P® wnm apyrum
3aKOHOM, a TaK)X€ MPU OTCYTCTBHM COIJIAILIECHHS CTOPOH O MPaBe MOJJIEKAIIEeM
npuMeHeHuto. B 3apyOekHBIX MpaBoMoOpsJiKaX KOHTUHEHTAJIbHOW EBporib
(I'epmanus, [anusa, Hunepnanael, ®panuus, [lIBeiinapus) K areHTCKuM
COTJIAIIICHUSIM TIPUMEHSETCS TMPaBo, M30paHHOE CTOPOHAMH, a MPHU OTCYTCTBUU
TAKOBOI'O - MPaBO TOTO T'OCY/IapCTBa, B KOTOPOM AareHT COBEPIIAET CIEIKU. B
AHITIMA TIPUMEHSIETCS 3aKOH TOW CTpaHbl, B KOTOPOM BCTYNWJIA B OTHOLIEHUS
MPUHIIUATIAT U areHT.

Takum o00pa3oMm, CpaBHEHHE OCHOBHBIX TMOJIOKEHUH, PEryJIUPYIOUIUX

IIPaBOBBIC OTHOHLICHHA B PaMKaX ArcHTCKOI'O AOIOBOpa B PA3JIMYHBLIX CHUCTCMax

122
C. 306-307.

Jeproruna, T. B. JloroBopHoe mpaBo // EBpasuiickas akaneMus aAMUHUCTPATUBHBIX Hayk. — M., 2011. —
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WHOCTPAHHOI'O TIpaBa, IIOKA3bIBAE€T, YTO HA CErOAHSIIHUN JEHb OTJEJIbHbIC
MOJIOKEHUST YKAa3aHHBIX CHUCTEM B 00JIACTM areHTCKUX OTHOIIEHWUW MOTYT OBITh
UCIIOJIb30BaHbl  JIJII  COBEPILEHCTBOBAHMS  POCCHUHCKOrO  3aKOHOJATENbCTBA,
CYLIECTBYIOIIME HOPMBI KOTOPOTO HEJOCTATOYHO COBEPIICHHBI U TPEOyIOT

JaJbHEUIIET0 U3YYEHUS U I0PaO0O0TKHU.
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3akJIroYeHue

CrpeMuTenbHOE pa3BUTHE TOBapoOOOpPOTa KaK BHYTPH CTpaHbl, TaK U Ha
MEXIYHApOJAHOM YPOBHE TpeOyeT HOBBIX 3(PPEeKTUBHBIX (DOPM B3aUMOJCUCTBUS, B
TOM 4YHCJI€ C TMpUBJIEYEHUEM TMOCpeAHUKOB (areHToB). [losTomMy wu3yueHue
CHEeU(pUKA areHTCKOTO JOTOBOPa, MPABOBBIX HOPM, PETYIUPYIOIIUX areHTCKHE
OTHOLIEHUS, CyIeOHOM MpakTUKK B JaHHOW MpaBoBOM o0OJIacTu TpeOyroT
JOTIOJTHUTENBHOTO U3yUYEHUS.

Hccnenys COBPEMEHHOE IMOHSATHUE AreHTCKOro JI0rOBOpa, MbI MPUIUIM K
BBIBOJY, 4YTO OH SBJISETCS KOHCEHCYaJbHbIM, B3aUMHBIM, BO3ME3/JIHbBIM.
OTHOCUTENBHO JAMCKYCCMOHHOTO Bompoca O (UAYHHAPHOCTH AareHTCKOTo
JIOTOBOPA MbI MPUIEPKUBAEMCSI MHEHUS aBTOPOB, YTBEPKIAIOIIUX, YTO ar€HTCKUN
JIOTOBOP HE HOCUT (punyruapHbiid xapaktep. KOHCTpyKIMs areHTCKOro 10roBopa B
pPOCCHUICKOM TIpaBe IMpeclieAyeT Ielb TPaKIaHCKO-IIPABOBOIO O(POPMIICHUS
OTHOILIEHUH, B KOTOPBIX TNOCPEIHUK (TPECTaBUTENb) COBEPIIAET B UYXKHX
MHTEpecax OJHOBPEMEHHO KaK CIEIKUA U APYrHe OpUAUYECKUE ACHCTBUA (YTO
XapaKTEepHO /i OTHOILIEHUW TIOPpYYEHHs U KOMHUCCHHM), TaK U JCHCTBUSA
(baKkTHUeCcKOro xapakTepa, HE CO3/alollie MPABOOTHOLIEHUN MpUHIMNANIA C
TPETHUMHU JIUI[AMHU.

Jist pemienuss npoOieMbl KBadu(UKAIMM areHTCKOro JOTrOBOpPa BayKHO
YCTAaHOBUThH YETKUE KPUTEPHUH JIEMEHTOB JOTOBOPA, OTPAKAIOIINE €ro CYIIHOCTb
Y TPaBOBYKO NpHpoAy. M3yduMB HECKOJBKO TOYEK 3pPEHUS HA KOJIMYECTBEHHBIN
COCTaB DJIEMEHTOB AareHTCKOro JOroBOpa, CYUTaeM Haubojee NpHEeMIIEMbIM
OTHECTH K UX YHCIy CYOBEKTOB COTJallleHus, MPEeAMET, coaepxkaHue u (popmy
noroopa. M3 TpUBENEHHBIX »JIEMEHTOB JOTOBOpa HAMOOJBIIME CIOPHl B
IOPUIUYECKOIN JTUTEPATYPE BBI3BIBAECT MIPEIMET areHTCKOTO JI0TOBOPa, KOTOPHIN HE
MMEET 3aKOHOJATENBHO 3aKPEIUIEHHOIO ONpPENESEHUsl, HECMOTps Ha TO, 4YTO
IpeAMET SIBJISIETCS  CYIIECTBEHHBIM  YCJIOBHEM JIOTOBOpA, MO3BOJISIOLIUM

KBATHU(UITUPOBATH IOTOBOP Kak areHTCKuid. Micxons u3 OyKBaJIIBHOTO TOJKOBAHUS
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n. 1 ct. 1005 TK PO, npeameroM areHTCKOro JOTrOBOpa SIBJISIETCSI COBEPIICHUE
IOPUIMYECKUX M HHBIX JedcTBui. KBanudukanus OpUANYECKUX ACUCTBUN
3aTPYJHECHUI B IPABONPUMEHUTEIBHON IMPAKTUKE HE BBI3BIBACT. Y UYUTHIBAsA TOT
dakt, yTo HamboJee CJIOKHBIM MOMEHTOM SIBIISICTCS KBaTU(DUKAIUS «UHBIX
(paxkTHueckux) NEeHCTBUI» B KaUECTBE MPEIMETa areHTCKOIro JI0roBopa, AeUCTBuS,
COBEpPUICHHWE KOTOPBIX IIOPYYaeTCsl AareHry, MOTYT YETKO ONpPENeNAThCS B
areHTCKOM JIOrOBOPE, KAK IMPABUIIO, TyTEM UX MEPEUUCIICHHUS.

[ToMUMO CyIIECTBEHHBIX YCIOBHM B JUTEPATypEe BBIACIAIOT OOBIYHBIE U
CIy4YallHbIE  yCJOBHUS  areHTCKOTO  JOroBOpa, MEPBBIE W3  KOTOPBIX
pPErIaMEeHTUPOBAHBI 3aKOHOIATEIBLCTBOM, BTOPBIE BKJIKOYAKOTCS B TEKCT JOrOBOpa
Mo comnjacoBanuio  cropoH. ConepkaHue  areHTCKOro  JOoroBopa  Kak
MIPABOOTHOIIICHUSI COCTAaBJISIOT TpaBa W OOS3aHHOCTHM areHTa W TPHUHIIUIAA,
OCHOBHAsi 4YacTh KOTOPBIX MPETYCMOTPEHBI 3aKOHOAATEIbCTBOM (COBEpILIECHUE
arecHTOM IOPUJIMYECKUX U (PaKTUUYECKUX JIEUCTBUU MO MOPYUYCHHUIO MPHUHIMIIAIIA,
MPEIOCTABJIEHUE MPUHIUINAITY OTYETOB, YCTAHOBJIECHUE OrPAHUYCHUN Ha JEHUCTBUS
areHTa W T[PUHLWNANIA, BO3HAarpaXKJAeHWE areHra), JApyra 4YacTb MOXKET
YCTaHaBIIMBATHCS HEIMOCPEICTBEHHO JIOrOBOpPOM. B pe3ynprare npoBEAEHHOTO
aHaJin3a Mbl MPUILLIMA K BBIBOAY, YTO UMEHHO JTHUCTO3UTHUBHBIE HOPMBI SBJISIOTCS
NPUYMHON OOJIBIIMHCTBA CHOPOB IO AareHTCKUM JOTOBOpaM, a HEBEPHOE
ONIpEAEIICHUE IIpeaMeTa JOTOBOpAa MOXET MOBJIEYb IPU3HAHUE JIOTOBOpA HE
3aKJIFOYECHHBIM.

B xoxe ucciienoBanus Mbl yCTAaHOBUWJIM, YTO B JEHUCTBYIOIIEM POCCUUCKOM
3aKOHOJATENBCTBE areHTCKUW JJOTOBOP 3aHUMAET CAMOCTOSITEJIBHOE MECTO Hapsly
CO CMEXHBIMHM JIOTOBOpPaMHU TMOPYYEHUS U KOMHUCCHHM. PaccMoTpeB o0OIIyIo
XapaKTEPUCTHUKY JTAHHBIX JIOTOBOPOB, MbI BBIJICTIIIA OTIHYUTEIBHBIE OCOOCHHOCTH
areHTCKOr0 JIOroBOpa, K KOTOPHIM OTHECIM €ro MPEAMET, COACp)KaHUE U €ro
JUTALUKACS XapaKTep.

YuuteiBas TOT (haKkT, YTO AreHTCKUA JOTOBOP HApsAIy C JOTOBOPAMH
MOPYYEHUSI U KOMUCCUU OTHOCUTCSI K KaTErOpUM MOCPEAHUYECKUX JOTOBOPOB, B

Hareil paboTe MbI JIETAILHO PACCMOTPEIIN MPABOBBIE HOPMBI IO areéHTUPOBAHUIO
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(rm. 52 TK P®) B COBOKyHHOCTH C TMpPaBOBBIMU HOPMAMH CMEXHBIX
nocpeannyeckux a0roopoB (ri. 49 'K P® wu rin. 51 'K P®), npumeHenue
KOTOPBIX B OTHOUIEHWH areHTUPOBAHUS NPELYCMOTPEHO 3aKOHOJATenbCcTBOM. Ha
OCHOBAaHHMHM NIPOBEACHHOTO aHaJIM3a TMPABOBBIX HOPM Mbl YCTAHOBUJIHM, YTO
HalMEHEE PErIaMEHTUPOBAHHBIM SIBJISIETCS BOIPOC areHTCKOrO0 BO3HArpayKICHUS,
B 3aKOHE HE KOHKPETHM3UPOBAaHbl YCIOBHS BO3HUKHOBEHUs IpaBa Ha
BO3HArPaXKJICHUE U MOPSAJOK €ro BHIILIATHI, HE MPEyCMOTPEHBI HOPMBI O pa3Mepe
BO3HArpaxJcHus. [[paBonpuMeHUTENN PEKOMEHIYIOT COTJIaCOBBIBATh 3TO YCIOBUE
HEMOCPEACTBEHHO B IOTOBOPE.

AHaJOTUYHBIM  00pa30oM pErIaMEHTHPOBAHA OTYETHAs COCTABJISIFOIIAS
areHTCKOr0  JIOTOBOpa, NPEJOCTABJICHHWE OTYETa AareHTOM 3aKpeIieHO B
3aKOHONIAaTEILCTBE KaK  00s3aTenscTBO, a (Gopma, CpPOKH H  TOPSJIOK
IPEIOCTaBICHUsl TIpeajiaraeTcsl MmpeaycMaTpuBaTh camMuM J10roBopoM. OcoObiid
WHTEpeC BBI3bIBAIOT TosiokeHuss 1. 52 'K PO, coxpepxkaimue ycinoBus 00
OTPAaHUYECHUM JIEUCTBUN KakK areHTa, Tak W npuHuunana. CieayeT noa4epKHYTh,
YTO JIaHHBIC MOJIOKEHUS 3aKOHOJATEILCTBA MPUOOPETAIOT UMIIEPATUBHYIO (HOPMY
TOJILKO €CJIM OHU BKJIFOYEHBI B COAEPKAHUE ar€HTCKOrO I0r0BOpA.

B xoze ucciaenoBaHus BhISBIEHA HEOOXOIUMOCTh U3MEHEHHUS COJIEp KaHuUs
ri. 52 I'K P® wu pomonHeHHs €€ OTACIbHBIMH CTaTbsIMU, MOCBSIICHHBIMU
Pa3HOBUJHOCTSIM AareHTCKoro noroBopa. C 1EIpl0 COBEPIICHCTBOBAHUS HOPM,
PEeryJIUPYIOIIUX areHTCKHUE OTHOIIEHUS, IeJIECO00Pa3HO 3aKPENUTh TTOJIOKEHUS 00
OT/CJIbHBIX BHJIAX areHTCKOTO JOrOBOpa B CIEHHAIbHBIX HOPMATHMBHBIX aKTaX.
O6mwme monoxeHus 00 areHTUPOBAHWM, NPEAYCMOTPEHHbIE [ 'pakIaHCKUM
KoJiekcoM P®D, noJKHBI IPUMEHSITHCA K OT/ICJIBHBIM BHIaM areéHTCKOTO JOTOBOpa B
ciy4ae, €clii OHM He MPOTUBOPEYAT MPaBUIIaM CIEHHAIBHOTO 3aKOHOAATEIBCTBA O
BHJIaX ar€HTCKOTO JI0r0OBOpa.

B pabote paccMOTpeHO MpPaBOBOE PETyJIMPOBAHUE ar€HTCKUX OTHOIICHUHN B
MEXIYHApOJHOU c(epe Ha mpuMepe JOroBOpa KOMMEPUECKOTO areHTHPOBAHUSA,
OCHOBHBIM YCJIOBUEM KOTOPOTO SIBISIETCSI y4acTHE B JOIOBOPE HHOCTPAHHOTO

KOHTpAareHTa. CornacHo POCCUHCKOMY 3aKOHOJIaTEIbCTBY JIOTOBOP
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KOMMEpPYECKOIO AareHTUPOBAaHUS HAa MEXAYHApOJHOM YPOBHE pPEryIupyercs
paBOM CTpaHbl, IJJ€ HAa MOMEHT 3aKJIOYEHHs JIOrOBOpAa HAXOJIUTCA MECTO
KUTEJIbCTBA UM OCHOBHOE MECTO JI€ATEIBHOCTH CTOPOHBI, KOTOPAst OCYILIECTBIISIET
ucnoiHeHue. HamMu ObLIM paccMOTpEHBI MEXAyHAPOIHBIE JOTOBOPHI, COJEPKAIIIHe
YHU(QUIIMPOBAHHBIE HOPMBI IIpaBa, MPUMEHSIEMbIE K areHTCKMM OTHOLIEHMSIM HE
MEXIyHapOJHOM YpoOBHE: laarckas KOHBEHLIMS O TIpaBe, NPUMEHUMOM K
areHTckuM jaorosopaM 1978 rona, JKeHeBckass KOHBEHUUSI O MPEACTABUTEIBCTBE
MpyU MEXIYHAPOAHOM Kyruie-tipomaxe ToBapoB 1983 1. um upektuBa EC o
CONMMKEHUH 3aKOHOJATEIbCTB TrocydapcTB - wieHoB EC B OTHOIIEHUHU
HE3aBUCUMBIX KOMMEpPUYECKMX areHToB 1986 roma; akTel HEHOPMATUBHOIO
xapaktepa, paspaboraHHble MexayHapoaHOW ToproBoil manatoil u [IpuHIMIBI
MEXIYHApOIHbIX KoMMmepueckux qoropopos YHUJIPYA 2010 r.

Hcxons u3 CpaBHUTEIBHOIO AaHAIM3a HOPM POCCUIMCKOTO IpaBa U HOPM
3apy0eKHOI0 MPABOMOPSIIKA, PETYIUPYIOMIMX ar€HTCKUE OTHOILLEHHUS, B TOM YHCIIE
Y BBITEKAOIIHE U3 I0IrOBOPAa KOMMEPYECKOTO areHTUPOBAaHUS, HAMHU CII€JaH BbIBOJL
0 TOM, YTO POCCHUHCKOE 3aKOHOJIATE€IhCTBO B JTAHHOM HAIpaBJICHUU BO MHOTOM
OTCTaeT OT 3apyOEKHOTO MpaBa, U Ha CETOIHSALIHUI I€Hb OTACNIbHBIE MOJIOKEHUS
WHOCTPAHHOT'O 3aKOHOJIATEJIbCTBA B O0JIACTH areHTCKUX OTHOIIEHUN MOTYT OBITh
UCITOJIb30BAHbI JIJIsl COBEPILIEHCTBOBAHUS POCCUMCKOTO 3aKOHOAATENIbCTBA, HOPMBI
KOTOPOTO HEJIOCTAaTOYHO COBEPUICHHBI M TPeOYIOT NalbHEMIEro W3y4eHUs Hu

T0paboOTKH.
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