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AptbikoB /:xxadpap 3adapxoHoBu4

aCIUpPaHT Kaeapbl KOHCTUTYLIMOHHOTO M MEXKIyHapOIHOTO TpaBa
ropuandeckoro nHeturtyra HMY «benl V»

(Benropon, Poccust; TamkukucTan)

Hayunb1i1 pyxkoBOAUTENS:

Mapxreiim Mapuna BacuibeBHa,

3aBeyIoUINi Kadeapoil KOHCTUTYLIMOHHOTO U MEXTyHApOJIHOTO MpaBa
ropuandeckoro uacturyra HUY «benl Vy,

JOKTOP IOpUIMYECKUX HAYyK, Mpodeccop

(benropon, Poccust)

KOHCTUTYUPOBAHUE AMHUCTHUU:
OIIBIT POCCHUHA U BEJIOPYCCHHA

AHHOTaumMs. B cratee paccMmarpuBaeTCs KOHCTUTYLUHMOHHO-TIPAaBOBOM
OTBIT (popMaIM3ali AMHUCTHH C YU4E€TOM MPAKTUKH peasn3aiii JAHHOTO MHCTH-
TyTa B LIEJISIX, HHTEPECYIOINUX U IOCYIAapCTBO, U rpaxaad. MiMes nOiryro HCTo-
pUI0, aMHUCTHSI TIO-Pa3HOMY peajn3yeTcs B pa3HbIX CTpaHax. ABTOPOM 0OpalieHo
BHUMaHHE HAa KOHCTUTYUMOHHBIN onbIT Poccun u benopyccun kak uneHoB Coros-
HOT'O FOCY1apCTBa.

Kuarouessie cioBa: koHctuTynusa, CorozHoe rocyaapctso Poccun u beno-
pyccun, aMHUCTHS

«Youseumenvro, HO yKOpeHeHHble 8 NPUPOOe Yen08eKa HOPMbl OelUCm8YIom
Kak Obl Ha 6aze NPUHYUNA «3010MOU CePeOUHbLY, CMPEMAMC K ONMUMATbHOMY
peasrcumy. OHU He ABNAIMC CMPO20 PUKCUPOBAHHBIMU, HENOOBUNCHBIMU MOUKA-
MU 8 NPOCMPAHCIMEBE, NOOBEPHCEHBI USMEHEHUIO, NOOBUNCKAM U 8 MO dce 8peMs
COXPAaHsIOmM YCMOUYUBOCHb NPEOelos, Oalbule KOMOPbIX IMU USMEHEHUs. UOMU He
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moeymy (Manvyes I'.B. Coyuanvhvie ochosanusi npasa. M.:. Hopma, 2007.

C. 517).

Kak usBectno, Poccuiickas ®@enepanus u Pecnybnuka benapycs monmu-
canu JloroBop o co3zganun COO3HOr0 rocy1apcTBa, KOTOPBIA BCTYIUI B CHITY 26
sauBaps 2000 r. B HeM, noMmumMo npoyero, ckazaHo, 4YTO 3TO «3HAMEHYET cO00il HO-
BBII 3Tal B MPOIIECCE €ANHEHUS HAPOJIOB ABYX CTPaH B IEMOKPATUYECKOE MPABO-
Boe rocynapctBo» (ct. 1) [1]. OnHolM U3 4epT TaKOro rocyapcTBa SIBISETCS HE
TOJIBKO MPU3HAHUE, HO U TApaHTUPOBAHUE NIPaB U CBOOO/ YEIOBEKA U IPAKIAHNHA
COrJIaCHO OOIIENPU3HAHHBIM IPHUHIMIIAM U HOpMaM MEKIyHapOIHOro mnpasa (CT.
14). C mpaBaMu 4enoBeKa CBA3aH MHCTUTYT aMHUCTHH, KOTOPBI, HA TAHHOM 3Ta-
ne yriayOJeHUs COIO3HUYECKHX MPOILIECCOB HE HalIed OTPaKEHHE B JIOTOBOPE.
AMHHCTHS TIPElyCMOTPEHA KaK MPEpOoraTuBa KaxKJI0r0 OTAEJIBHOIO rocylapcTsa.
[Ipu sTOM mpeacTaBiIseTCss UHTEPECHBIM MIPOAHAIU3UPOBATh 00IIEe U OCOOEHHOE
B KOHCTUTYUPOBAHHUM JTAHHOTO MHCTUTYTa B Poccun n benopyccunn.

«Amuuctus, — mnucan ILU. JlroOnuHCKHMI,, — €CTh aKT BEPXOBHO-
rocyJapCTBEHHOW BJACTH, MPEAyCMaTPUBAIOIINNA NPEKpalleHne CylIeOHbIX U aj-
MUHHUCTPATUBHBIX JACHCTBUM, HAMPABIECHHBIX K MPUMEHEHUIO MEpP PENpecCud 1o
OTHOILIEHUIO K U3BECTHOM KATErOpUU 3alPENICHHBIX JIESIHUN U M31aBaeMbIX paau
JOCTHKEHMSI KaKMX-THO00 0ojiee BBICOKMX 3a/ay IOCyAapCTBEHHOTO BJIACTBOBA-
HUs» [2, ¢. 179]. CornacHo 3TOMy aMHHUCTHS SBJISIETCS 0COOBIM BHUJ FOPUIUYECKO-
ro aKTa, KOTOPBIM MPEAYCMATPUBAET MPEKPALIEHNE YTOJIOBHOTO IIPECIIEI0OBAHUS U
HaKa3aHs IS ONPEEICHHON KaTErOpUH JIUL.

OTOT UHCTUTYT UMEET JOJTYH0 HUCTOPUIO U IIMPOKOE PACIPOCTPAHEHUE B
paznuMyHbIX cTpaHax Mupa. OCHOBHOW LIETBI0O AMHUCTHU SIBJIAETCS JTOCTUKEHUE
MIPaBOCYAUs, TYMaHHOCTH ¥ COLIMATILHOM CITPABEIJIMBOCTH.

Kak xopomo ormernnn H.B. Butpyk, 4To «B CHly aKTOB I'yMaHHU3Ma BXO-
ST aMHUCTHUS M TTIOMHJIOBaHuE» [3, ¢. 340].

AKT MHJIocepiMsi — 3TO OJIHA M3 1IeJie M 3ajay aMHUCTUHU. [lenpro akTa
MUJIOCEPUs SIBJISIETCA CO3[JaHUE YCIOBUM AJI COLMANIbHOW peadbMiIMTalluu OCYXk-
JEHHBIX JIHILI, CIIOCOOCTBYIOIIMX UX YCIEUTHOMY BO3BPAILEHUIO B OOIIECTBO.

B Poccun n benopyccun amMHUCTHA SIBJISIETCS aKTOM MUJIOCEPIHS], Tyma-
HHA3Ma U IPEAOCTABISAET BO3MOXKHOCTD 1aTh «CHEUUAJBHBIN IIAHC» JIMLAM, MPHU-
3HAHHBIM BUHOBHBIMU B COBEPILIECHUH MPECTYILICHUM.

Mapxrerim M.B. numier, 4To nmpaBo Ha aMHUCTHIO, B OTJIWYUE OT MHBIX
KOHCTUTYITUOHHBIX TIPaB MOTYT OBITh PEaIM30BaHBI JIMIIAMH, TPECTYMUBIIUM 3a-
KOH: «KaXIbIi OCYXKICHHBIN», «KAXAbIM IIPUTOBOPEHHBIN K CMEPTHOM Ka3HW» U
T.IL., T.€. SBHO UMeHHO «Ad hoc» pakypce» [4].
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['ymanu3m azgpecyercs TakKe JULAM, Ha KOTOPBIX IO MPEPOraTUBHOMY
PELICHUI0 COOTBETCTBYIOIIMX IOCYAAPCTBEHHBIX OPTaHOB PACIPOCTPAHSIIOTCSA AM-
HUCTHSI U TIOMWJIOBaHUE — BUJbI TOCYAAPCTBEHHOIO MPOIICHUS 32 BUHOBHOE JI€sI-
Hue [5].

AMHHCTHS KaK aKT TYMaHHM3Ma MOXET CIOCOOCTBOBATh YKPEIUICHHUIO JI0-
BEpHUs TPa)KJaH K MPAaBOCYJIUIO U TOCYHapCcTBY B LeoM. OHa CBUAETEIBCTBYET O
TOM, YTO T'OCYJapCTBO MPHU3HAET BO3MOYKHOCTbh M3MEHEHHS OCYXIECHHBIX JIUII, a
TaK)Ke CTPEMUTCS K COACHCTBUIO UX peaOMIUTAIIMU U YCIICITHOW COIMaTN3alluu.

B Poccum m benopyccum aMHHCTHS TPOBOIUTCS C LEJNBIO CMSTYEHUS
HaKa3aHWi I onpeAesieHHbIX Trpynn jull. HyXHO OTMETHTh, YTO « AMHHUCTHS
KaK TOCYJapCTBEHHO-TIPABOBOE SIBJICHUE MIPOSIBIISIET CE0SI M B TOM, YTO OOBSIBIISCT-
Csl OHA B YE€CTh KAKOTr0-IM00 3HAYMMOTI'0 FOCYAapCTBEHHOTO COOBITHS [6].

[Tepexoanm K pacCMOTPEHHIO KOHCTUTYLIMOHHO-IIPABOBOTO OIBITA pEaln-
3allMM AMHUCTUH B 3THUX JIBYX CTPaHAaX, a TAK¥KE POJIb 3TOr0 aKTa KakK MPOSBICHUS
MUJIOCEPIUSI CO CTOPOHBI TOCyAapcTB. Mbl 0003Ha4MM OCHOBHBIE MPHUHITUIIBI,
MPOLEIYPBl U pe3yabTaThl aMHUCTHN B Poccum n benopyccuu, a Takke OLEHUM
uX 3QPEKTUBHOCTD B IOCTHKEHUH MOCTABJICHHBIX LIEIEH.

B Poccuiickont @enepanuy aMHUCTUS SIBIIIETCA OJIHUM U3 UHCTPYMEHTOB
roCyJapCTBEHHOW TMOJUTHUKKA B OOJACTH MPABOMOPSIKA M COLMAIBHOM 3alllUTHI.
[Ipouienypa mpoBeneHUs aMHUCTHM PETJIAMEHTHPOBAHA COIVIACHO II. <OK» Y. 1
ct. 103 Kouctutymuu u cr. 84 VYrosoBHoro kojaekca Poccuiickoii ®eneparuu,
['ocynapctBennast J[yma, pyKOBOACTBYSICb, TOMHUMO IPOYEr0, MPUHLIUIIOM Tyma-
HU3Ma, YIOJHOMOYEHA OOBSIBISATh aMHUCTHIO [6]. AMHUCTHEN MOTYT OBITh OXBa-
YEHBI pa3Hble KaTETOPUU JIUII, BKIIFOYAsT OCYXKIEHHBIX, MTOJ03PEBAEMbIX, OOBUHSIEC-
MBIX WJIW JIAI, HAXOJSIIMXCS TOJ CJIEACTBUEM MO OMPEACICHHBIM BHAAM Ipe-
CTYIUICHUH.

B teuenue nBamanatu aByx jet (2000 — 2022 rr.) B Poccuu, 661510 n3mnano 9
akToB 00 amHucTHH B (hopMme [locranosnenus ['ocynapcTBerHom J{ymer [6].

OnuH U3 SpKUX NPUMEPOB NMPUMEHEHU aMHHUCTUM B Poccuiickonn Pene-
pauun — amMHUCTUS B cBsi3M ¢ /0-metueM mobensl B Bemukoit OtedecTBEeHHOU
Boiine (ITocranoBnenue ot 24 ampens 2015 r. Ne 6576-6 I'Jl [7]) Oblna ycnemrHo
npunsaTa. [To coobmenuto ®CHUH Poccuu B ee pamkax u3 yupekaeHUH yTOJOBHO-
HCIIOJTHUTEILHON CHCTEMBI ObLIIO 0CBOOOXIeHO mopsiaka 250 Teic. yeaoBek [8].

B pamkax sToil amHHCTHH ObUTM OCBOOOXKIECHBI OT YTrOJOBHOM OTBET-
CTBEHHOCTH M COKpAIlICHbl HaKa3aHUs JJisl ONPEEICHHbBIX KaTErOpHU JIUII, BKIIIO-
yasi OBIBITUX YYACTHUKOB OOEBBIX JEHCTBUN, MHBAJIUIOB, TTOKUIIBIX JIFOACH, KEH-
IIUHBI, OEpEMEHHBIC WM UMEIOIIUE JETeH JIONIKOJIBLHOIO BO3pacTa, U Jpyrue Ju-
11a, Hy>KJ1arolyecst B 0co00M CoIuaabHOM 3alluTe.


https://ru.wikipedia.org/wiki/70-%D0%BB%D0%B5%D1%82%D0%B8%D0%B5_%D0%9F%D0%BE%D0%B1%D0%B5%D0%B4%D1%8B_%D0%B2_%D0%92%D0%B5%D0%BB%D0%B8%D0%BA%D0%BE%D0%B9_%D0%9E%D1%82%D0%B5%D1%87%D0%B5%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9_%D0%B2%D0%BE%D0%B9%D0%BD%D0%B5
https://ru.wikipedia.org/wiki/70-%D0%BB%D0%B5%D1%82%D0%B8%D0%B5_%D0%9F%D0%BE%D0%B1%D0%B5%D0%B4%D1%8B_%D0%B2_%D0%92%D0%B5%D0%BB%D0%B8%D0%BA%D0%BE%D0%B9_%D0%9E%D1%82%D0%B5%D1%87%D0%B5%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9_%D0%B2%D0%BE%D0%B9%D0%BD%D0%B5
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B nenoM MOXHO cka3aTh, UTO aMHUCTHS KaK aKT TYMaHU3Ma UMEET CBOE-
o0Opa3Hoe 3HaueHue B npaBoBoil cucteMe Poccuu. Ee peanuzainusi oCHOBBIBaeTCS
Ha KOHCTUTYLHMOHHBIX HOpMax M 3aKOHOJATEIbCTBE, UTO OOECIEUMBAET €U Jie-
raJIbHOCTh M 3aKOHHOCTh. Kpome TOro, aMHUCTHS CITOCOOCTBYET YJIYUILIEHUIO CO-
IUAaJIbHOM CpeIbl U CO3JAHUIO0 YCIOBUU ISl YCHEIIHOW pECOUHAIA3ALNUA OCYXK-
JEHHBIX.

B benopyccnn aMHUCTHSI TakKKe SIBISIETCS PACIPOCTPAHEHHBIM WHCTUTY-
ToM mpaBa. [Iponeaypa npoBeaeHus aMHUCTUU peryaupyercs cT. 97 KoHcrury-
uu Pecny6muku benapycrs u 3akonom «O0 amHuCTHI». OTMETHUM, YTO B OTIHYNE
ot Poccun B PecrryOnuke benopyccnn akToM aMHUCTUU SIBISICTCS] HE TIOCTAHOBJIE-
HUE, a 3aKOH 00 aMHUCTHH. AMHUCTHEH MOTYT OBITh OXBau€HbI pa3jHyHbIe KaTe-
TOpUU JIUI, BKJIIOYAsl OCY>KIEHHBIX, MOJ03PEBACMbBIX WU OOBUHSEMBIX MO OIpe-
JICJICHHBIM BHJIaM IIPECTYIUICHUN.

CornacHo odunuanbHbM ucToYHUKaM B benopyccun B nepuog ¢ 1991 no
2010 rr. ObUIO0 MPHUHATO ABAIIATH 3aKOHOB 00 amuucTuu [9]. Haunnas, ¢ 2010 ro-
1a 10 ceroAHsmHero AHsS B PecnyOnuku benopyccun ObLIM NPUHSATHI MIECTH 3a-
KoHOB 00 amuucTtuu (2012, 2014, 2015, 2019, 2020, 2022 rr.). CornacHo mocie-
HeMy 3akoHy «O0 amauctun» Pecnybnuku benapyck ot 08 nekadbps 2022 Ne220-
3, amHUCTUA KOCcHYJIachk 6oiee 6000 ocyxaeHHbIX [10].

Kak MbI yxe ormermnu, B benopyccuu cymectByer 3akoH «O0 aMHu-
CTUU», KOTOPBIN ONpeaeseT NOPAIOK U YCIOBUS NPUMEHEHUS! aMHUCTUU. 3aKOH
YCTaHABJIMBAET MEPEUEHb KAaTErOpUH OCYKJIEHHBIX, KOTOpPblE MOTYT OBITh MOJI-
BEPrHYTbl aMHUCTHUH, U ONpeseaeT npoueaypy ee npumenenus (cr. 100 Koncru-
Tyuuu Pecnyonuku benapycs).

B 3akone «O0 aMHUCTUMY» NIPETYCMOTPEHBI pa3IMnYHbIe BUAbl AMHUCTHI B
3aBUCUMOCTH OT XapaKTepa COBEPIIEHHOTO MPECTYIUJIEHUS U JTUYHOCTU OCYK/EH-
Horo. Hanpumep, cyiecTByeT Tak Ha3blBaeMas oOllasi aMHUCTHS, KOTopasi pac-
IPOCTPAHAETCS HAa BCE KaTETOPHUU OCY>KJIEHHBIX. TakKe MpelyCMOTPEHa 4acTh4-
Hast amauctusi, M.Jl. [llapropoackuii nuiet, 4T0 «AMHUCTUS MOXKET OBITH TIPOU3-
BEJICHA TOJHAs WM 4YacTh4dHas...» [11], koTopas MoXeT ObITh HampaBjieHa Ha
0CBOOOXKICHHS OT TPUMEHEHUS HAaKa3aHUSI.

Konctutynus Pecniyonuku benapych onpenenser OCHOBHBIE MPUHITUTIBI
peanu3anuu aMHACTHM. B dactHOCTH, CT. 92 KOHCTMTYIMM rapaHTUPYET paBEH-
CTBO NEPEJ 3aKOHOM M 3allpeuiaeT IUCKPUMHUHALMIO [0 NPU3HAKY I0Ja, pachl,
A3bIKA, BEPOMCIOBENAHNS U JAPYTUX COLUAIBHBIX OTIWYUU. DTO 3HAYUT, YTO aM-
HUCTHS JOJDKHA MPUMEHATHCS K JIMIAM, HE3aBUCUMO OT UX M0J1a, HAIMOHAJIBHO-
CTH WJIH PEJIUTUU.

[Ipouenypa npoBeaeHUs aMHUCTUHU B benopyccun npeaycmaTpuBaeT yda-
CTHE HE TOJbKO HCHOJHUTEIHHO-TIPABOBBIX OPraHOB TOCYyAapCTBa, HO U JIPYTUX
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COOTBETCTBYIOIMX opraHoB [12, ¢. 117]. Hanpumep, 3akon «O0 aMHUCTHUU» MO-
XKET ObITh MPHUHAT 10 npeanoxkenuto pesunenta Pecyonuku benapycey nnu Ila-
JaTel IpeAcTaBuTene HammonansHoTo coOpaHusl.

BaxxHbIM acnekTom peanu3aluyd aMHHCTHU B benopyccun siisiercst oOec-
neyeHrne MHGPOPMUPOBAHHOCTH OCYKICHHBIX O BO3MOXHOCTH TOJTYYEHHUS aMHU-
ctu. OCyXICHHbIE JOLKHBI UMETh JAOCTYN K MH(MOPMALUK O TPOUEAype MpUMe-
HeHus amHuctuu [12, ¢. 120], yciaoBusix ee mojJydeHus: U HE0OOXOAUMBIX JIOKYMEH-
Tax. JJs 3TOro mpoBOJSATCS CrieluaibHble TPOMUIAKTUYECKUE MEPONPUSITUS, KaK
TO: Oecebl C OCYKACHHBIMU U paCIpOCTpaHeHNEe NH(DOPMAITMOHHBIX MaTEPHUAJIOB.

B Benopyccuu 3akoHbI 00 aMHUCTHH CIIOCOOCTBYIOT peabUITUTAIIH OCYXK-
JIEHHBIX JIMII, TTO3BOJISTIOT UM BEPHYTHCS B OOIIECTBO W HA4aTh HOBYIO KH3HB 0€3
OpeMeHHU yTOJOBHOM OTBETCTBEHHOCTH.

KoHCTUTYIIMOHHO-TIPaBOBOM OMBIT peain3alud aMHUCTUU B Poccuu u be-
JIOPYCCHH TIO3BOJISIET 3aKJIFOUHUTh, YTO TAHHBIM MHCTUTYT UMEET CBOE MECTO B CHU-
CTEME KOHCTUTYIIMOHHOTO TpaBa U UTPAET 3HAYUTEIBHYIO POJIb B OOCCIICUCHUH
npaB yenoBeka. OH crnocoOCTBYET MPUBICYEHUIO K OTBETCTBEHHOCTH 33 COBEpIIE-
HUE NPECTYIJICHUH, OJJHOBPEMEHHO MPEJOCTABIISISI BO3MOXKHOCTD [IJIsl pEUHTErpa-
1Y OCYIECHHBIX JIUI B OOIIECTBO.

B cBerte onbiTa peanuzannu aMHUCTUHM B Poccun u benopyccuu nossisier-
csi He0OXOIUMOCTh OOpaTUTh BHUMAHHWE HAa HEKOTOPBIE ACIEKThl 3aKOHOJATENb-
CTBa, KOTOPbIE MOTYT OBITH YJIY4IIIEHHI C 1IeIbI0 OoJiee 2p(HEeKTUBHON U cripaBe-
JVMBOW pealu3ally 3TOro0 akTa ryMaHu3Ma. B 4acTHOCTH, MoJilaraéM 3HAYMMBIM:
YTOYHEHUE KPUTEPUEB, MO KOTOPHIM OYIET OCYLIECTBIATHCSA BBHIOOP JIMII ISl aM-
HUCTUU; ONTUMHU3ALMIO MPOLEAYPbl PACCMOTPEHHMSI 3asIBICHUI; oOecreueHue J10-
cTyna K uHGopMaIuy 0 BO3MOKHOCTU aMHUCTUH; YUET MHEHHUSI OOLIIECTBEHHOCTH.

Cnenyer mnpu3HaTh, YTO MEPCIEKTUBBI COBEPIIEHCTBOBAHMS 3aKOHOMA-
TEJIbCTBA M0 amMHUCTUU Poccnn m benopyccun sIBISIFOTCS aKTyaJIbHOM TEMOUW IS
00CYyXJIeHUs B LIEJISAX BRIPAOOTKH d(PPEKTUBHBIX YHUBEPCATLHBIX MEXaHU3MOB pea-
JM3aIMU aMHUCTUU KaK akTa r'yMaHu3Mma 0e3 pUCKOB JIJisi TOCYIapCcTBa U OOIIECTBA.
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bapxaros Erop /IMmurpueBuy

acnupaHT kadeapbl KOHCTUTYITHOHHOTO

Y aIMUHHCTPATUBHOTO MpaBa

[Tepmckuii rocy1apCTBEHHBIN HAlIMOHAJIbHBIN
uccienoparensckuil yausepcuret (IITHNY)
(ITepmb, Poccust)

MY/XKUYNHA KAK CYBBEKT PEIIPOJAYKTHUBHBIX IIPAB

AHHOTanMsa. B cratbe aBTOPOM pacCMOTPEHBI NMOIAXOIBI K ONPEIEICHUI0
MY’KYMHBI B Ka4eCTBE CyOBEKTa PENpoyKTUBHBIX MpaB. BbiieneHbl oxapakTepu-
30BaHbl IEPBUYHBIE U BTOPUYHBIE PENPOAYKTHUBHBIE MpaBa MyX4uH. CIenaH BblI-
BOJ, UYTO HECMOTPSI HAa KOHCTUTYILIMOHHYIO HOPMY O PaBHBIX NpPAaBax MY>KUYHH H
xeHIMH (4. 3 cr. 19) B penpoayKTHBHOM OTHOIIEHWHM HUX MpaBa CYIIECTBEHHO
pa3In4aroTCs.

KuroueBble cjioBa: pernpoAyKTUBHBIE IIpaBa, IpaBa 4YeJIOBEKA, IIpaBa MyxK-
YUH, IIPaBa KECHILHUH

«Mup, 6 komopom d#cueym cospemeHHble 00U, CLONHCEH U NPOMUBOPEUUS,
OH 6ce bosiee 653Hem 80 8padxjicoe U HedoOPOICeIameNbHOCMU, PACNIAYUEAEMC sl 3d
Kaxcowlll ulaz MamepuanrbHO-mexHuyeckKo20 npoepecca ympamou 0yXo08HblX no3u-



