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B3bickaHue OCHOBHOTIO JIEHEKHOI0 J10JIra KaK OAMH U3 CIIOCO00B 3alIMThI

rpakAaHCKMUX NPaB

Ha coBpemeHHOM 3Tarne pa3BUTHS HUBUIMCTUYECKON HAYKH, MO MPEKHEMY
OCTAETCsl JUCKYCCUOHHBIM BOIIPOC O B3bICKAHUU OCHOBHOT'O JIEHEKHOIO J10JIra, KaK
OJIHOM M3 CIOCOOOB 3allMThl HAPYLIEHHBIX TpaxkgaHCKux mnpaB.  Crenyet
OTMETUTh, YTO B COBPEMEHHON IOPUAUYECKOW JIMTEPATYPE OTCYTCTBYIOT
KOMIUJIEKCHBIE MCCIIEAOBAHMS MO JaHHOW mpobiemaTuke. PaccMoTpenue nJaHHOTO
BOIIpOCA CIEyeT Ha4YMHATH C OOIlel XapaKTepUCTUKH CHOCOOOB 3alllUThl
IpaXKIaHCKUX MPaB U UX KIacCU(UKAIUU.

Kak cnpaBennvmBo moaMedeHoO B IOPUAWYECKON JUTEpAType, ACHCTBYIOIIEE
POCCUHCKOE TpPaXKIAHCKOE 3aKOHONATEIIbCTBO HE  COAEPXKHUT  JIETAIbHOTO
OTIpe/IeIICHNs IOHATHS "CIIOCOOBI 3aLIUTH CYOBEKTHBHBIX TPAKAaHCKUX mpas"'. B
UMBWINCTUYECKOW HAyKEe CYLIECTBYIOT pa3IMYHbIE MOAXOAbl K 3TOMY
Ype3BbIUAHO BaXKHOMY IPABOBOMY (PEHOMEHY.

A.Il. Cepreee u IO.K. Toncrtoit xapakTepu3ylOT CHOCOOBI 3alllUThI
IPAKIAHCKUX IPaB, KAK 3aKPEIUIEHHBIE 3aKOHOM MaTEpHUaIbHO-IPABOBBIE MEPBI
MPUHYAUTENBHOTO  XapakTepa,  IHOCPEACTBOM  KOTOPBIX  MHPOU3BOIAUTCS
BOCCTaHOBJICHHE (MpU3HAHKUE) HAPYIIEHHBIX (OCTIapUBAEMBbIX) MpaB U BO3/ACHCTBUE
Ha PABOHAPYILINTEIS .

I[lo muennto HO.H. AHapeeBa mNpensioKEHHOE ONPENEICHUE SBISACTCS
HECKOJIBKO pPAacIUIbIBYaThIM, aMOP(GHBIM W HE OXBATHIBAIOIIMM B IOJHON Mepe
CYLIHOCTb, IOPUIAMYECKYIO TMPUPOJY, OCHOBHBIE OCOOEHHOCTH TIpPa)KIaHCKO-

MPaBOBBIX CHOCOOOB 3alUTHl. YKa3zaHWE Ha TaKOW NpPHU3HAK, KaK CIOCOOHOCTh
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BO3/ICHCTBOBATh HA NPABOHAPYIIMTENS, HUCKOJIBKO HE OTJIMYAET OOCYKIaeMbli
TEPMHUH OT 'Tpa)kAaHCKO-IIPABOBOIO pEryIHpoBaHus', "TpakIaHCKO-IIPABOBOU
OTBETCTBEHHOCTH", ""Mep 3amuThl", "Mep oTBeTcTBEHHOCTU" U T.A4. K Tomy ke mpu
MPUMEHEHUU OTAENBHBIX CIOCOOOB 3alllMThl (HampuMep, TpPU3HAHHE I[IpaBa)
BOOOIIE OTCYTCTBYET (Urypa MpaBOHApPYIIMTENS (OTBETYMKA). B mpennoxxeHHOM
aBTOpaMu y4eOHHKa OIpe/elICHUU MEePEUYHCIICHbl He BCe LIeNH (3a7auu) MpaBoOBOil
3aIIMTBI: OTCYTCTBYIOT TAaKHE LEJEBbIE YCTAHOBKM 3alUThl, KaK MPEBEHIUS
(mpenynpexaeHue) NPaBOHAPYIICHHs, IMpPEceYeHHe HapyllaemMoro Ipasa,
yCTpaHEHUE NPEMSITCTBUN B OCYIIECTBICHUH CYOBEKTHUBHBIX IPaB, KOMIICHCAIIHUS
MOTepb, BBI3BAHHBIX HapylIeHHEM CYObEKTUBHbIX MpaB. Kpyr npenmaraembix
criocoOOB OrpaHWYMBACTCS JIUIIL CIIOcO0aMHM, "3aKperieHHBIMU 3aKOHOM', B TO
Bpems kak Koncturynus PO ykaspiBaeT Ha criocoObl, "He 3anpelieHHbIe 3aKOHOM "
(a. 2 c1. 45)".

M.U. Bbparunckuit u B.B. Butpsackuii moa cmocob6amu  3alUThI
IPpaKIAHCKUX MIPAaB NOHUMAIOT MIPEAYCMOTPEHHBIE 3aKOHOM CPEZCTBA, C TOMOILBIO
KOTOpPBIX MOT'YT OBITb JOCTHTHYTHI IMpecedyeHHe, MpeoTBpalleHUE, yCTpaHEeHUE
HapyluIeHUH TMpaBa, €ro BOCCTAHOBJIEHHE U (WIM) KOMIIEHCALUs TOTEpb,
BBI3BAHHBIX HAPYILICHHEM [PaBa’.

Kpurukys nannyto nozunuto, FO.H. AHIpeeB cuuTaer, 4To B IPUBEICHHOM
OTIpe/IeICHNN ABTOPBI CMENIMBAIOT CIIOCOOHI M CPEICTBA 3aIUThl . K rpajIaHcKo-
MpPaBOBBIM  CpeACTBAM  (MHCTpYMEHTaM, OpYyIHUSM) 3allUThl  OTHOCSTCS:
(dakThueckre camMo3allUTHbIE JIEUCTBHS, HWCKH, MPETEH3UH, BO3PAKECHUS
(9KC1enIMu) TPOTUB MCKA, 3asiBICHUS, Kalo0bl, OOpallleHUs B YIOJIHOMOYEHHBIE
3aKOHOM OpraHbl 3auuThl. B paMkax camoszamuTel oOjaaaTesib CyOBbEKTHUBHOTO
mpaBa MOXET MPUMEHUTH JOMYCTUMBIE 3aKOHOM OOOpPOHUTENbHbIE (DAKTHUECKUE
JNEUCTBHS M0 OKA3aHHUIO MPOTHUBOJCKUCTBUS B OTHOLIEHUH JIMLA, TOCSATAIOMIEr0 Ha

Cr0 JIMYHBIC HCHUMYHICCTBCHHBLIC M HMYIICCTBCHHBLIC IIpABA4, HeﬁCTBHH C IOCJIBIO
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npenoTBpalleHust OOoNbIIero Bpela B YCIOBUIX KpalHed HeoOXO0AMMOCTH,
JNEUCTBHS MO 3aJEPKAHUI0 HAIAJAIONIEr0 WIM YAEPKAHUIO €r0 MMYILECTBA, IO
YIEpKAHUK UMYLIECTBA HEHCHPABHOIO JOJDKHHMKA, IO TMPUHIATUHIO MeEp
ONEpaTUBHOIO BO37eHCTBUA. OCyIECTBIsAsA 3alUTy o0daaarens cyObeKTHBHOIO
IPaXXIAHCKOTO  TpaBa, YIOJHOMOYEHHBIE TOCYJapCcTBOM  OpraHbl  (Cynbl,
rOCYJapCTBEHHbIE U MYHHIIMIIAJIBHBIE OPraHbl, OpraHbl NIPOKYpaTyphl, HOTApUara,
aJIBOKaTyphl, MPABO3AIIUTHBIE OPTaHU3AUU U Jp.) NPUOEraloT K UCIOJIb30BAHUIO
TaKUX MPEyCMOTPEHHBIX 3aKOHOM IPABOBBIX CPEJICTB, KAK BHIHECEHUE CY/IEOHBIX
pEelIeHNd, MPOKYPOPCKUX TOCTAHOBJIEHUM, NPEAOCTEPEKEHUI, MNPOTECTOB,
MPE/ICTAaBIICHUN, COBEpIICHHUE HOTApUATBHBIX JEHUCTBUM, OOpallleHus H T...
VY1oJIHOMOYEHHbIE 3aKOHOM CYOBEKTHI 3alUThl MPOBOAST CyneOHBbIE 3aceiaHus,
3aCIyIIUBAIOT OOBSICHEHUS! CTOPOH, UCCIEAYIOT MHBIE J1OKa3aTelIbCTBA IO JEIY,
MIPOBEPSAIOT 5KAJIO0bI, 3asIBJICHUS, UCTPEOYIOT MPU ITOM HEOOXOIUMbIE TJOKYMEHTHI,
OCYLIECTBIISIIOT TPOBEPKH, BBIE3KAOT HA MECTO HApYWIEHHUS, YIOCTOBEPSAIOT
CHEJNKH, BEPHOCTh KOIMWM JOKYMEHTOB M T.A. CpeAacTBO MpPaBOBOW 3alUTHI
yKa3blBaeT Ha TO, KAKUM 00pa3oM obOsanarenab CyObeKTUBHOTO MpaBa JT0OMBAETCS
pe3y/bTaTa 3aIUThI .

Bonbiias yacTe IOPUCTOB MOJaraer, 4ro CHOCOO 3allMTBl - ATO MPHUEM
(COBOKYITHOCTh MPUEMOB), BBIPAKAIOUIUNCA B OTIACIBHOM JEHCTBHUH, JBHKECHHH;
JEUCTBUE WM CUCTeMa JCHCTBUM, NPUMEHSEMbIX MPU HCIOJIHEHUH KaKOW-T100
PaGOThI, IPU OCYIECTBICHUH HITH JUIS IOCTH/KEHHUS 4ero-mu6o°.

FO.H. Anapees, moj crnoco0aMu 3alIUThl TPaXJIAHCKUX MPaB MOHUMAET
COBOKYITHOCTb TPUEMOB (ITOAXOA0B, TEXHOJIOTHI) )1 JOCTHXKEHUSI 1IeJI 3alUThI
(mpeBeHIMM,  TpecedyeHus, IMPaBONPU3HAHUS, YCTPaHEHUS  MPEMNSTCTBUMH,

OTPHUHATCIIbHBIX HOCJICJICTBI/Iﬁ IMpaBOHAPYIICHUA U T.I[.)3.
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[{uBunucTUyeckol Hayke M3BECTHBI CaMble  pa3lIMYHbIE  CIOCOObI
IpaXKJaHCKO-MPABOBOW 3alIUThl: YHHUBEpPCAJIbHbIE, OCHOBHbIE (IIPEI1yCMOTPEHHbIE
ct. 12 T'K P®) u unble cnocoObl (IPeAyCMOTPEHHBIE CTAThSIMH OTIEIbHBIX
3aKOHOB); MpPU3HATEIbHBIC, IpPECEKaTebHbIE M BOCCTAHOBUTEIBHBIC, BEIIHO-
MIPaBOBBIE U 00513aTE€THLCTBEHHO-IIPABOBBIC; MOTBEPKIAI0IINE, UCTIOTHUTENIbHbIE U
npeoOpa3zoBaTeIbHbIe; OCHOBHBIE U JOIMOJHUTENbHbBIE; CyAeOHbIe U BHECYAeOHbIE
(caMO3allKTa); MEpPhI 3aIUTEl U MEPbl OTBETCTBEHHOCTH . TaKKke, B IOPHIHYECKON
HayKe [MpeAJlaraloTcs OTAENIbHbIE (JIOMOJHUTENbHbIE) TPYINNbl T'PaKIaHCKO-
TIPABOBBIX CIIOCOGOB 3AIUTHI .

A.Il. BepuinHUH OTMEYaeT, 4TO "MOCPEICTBOM 3aKpEIJICHUsI B 3aKOHE IIPaB
TpeOOBaHUS,  KOTOpbIE  MOJJIEXKAT  MNPUHYAUTEIBHOMY  OCYIIECTBIEHUIO,
IPpaXKJaHCKOE 3aKOHOJATEIBCTBO PErJaMEHTUPYET CIOCOObI 3allUThl Pa3IM4YHbIX
npaB. [IpaBo TpeGoBaHuUsI O3HAYAET MPaBO YIMPABOMOUEHHOIO JIMIIA Ha JeHCTBUE
unn  Oe3geiictBue Apyroro cyOwbekra. Hampumep, mnpenycMOTpeHBI: IpaBo
Kpenuropa TpeboBaTh OT JOJDKHUKA MCHOJHEHHUs ero oOs3anHoctu (cT. 307 'K
P®) u gp. Ot 0OBIUHBIE 0053aTEILCTBEHHBIE TPEOOBaHUS caMu IO cebe
CaMOCTOSATETILHO ~ TPEJCTABISAIOT  ONpeleieHHyl  IeHHocTh.  CorjacHo
TEPMUHOJIOTUM 3aKOHA OHU SBJISIIOTCS "TJaBHBIMH', T.€. OCHOBHBIMH, TOTJAa Kak
TpeOOBaHUS O 3aIIUTE - "MOMOIHUTEIBHBIMU", T.€. BCIOMOTaTelbHBIMU (CT. 207
'K P®). I'maBHbIe TpeOOBaHUSI IO CBOEMY XapaKTepy SIBISIOTCS PETYJIATUBHBIMHU,
a JOTIOJIHUTENIbHBIC - OXPaHUTEIbHBIMU  (3alIUTHBIMHU). OXpaHUTEIbHbBIE
TpeOOBaHMSI BO3HMKAIOT B pe3yjibTaTe HApYIIEHUS TpaB W HEHUCHOJHEHUS
o6si3anHOCTEH".

[lo muenuto A.I'. KapameroBa, "mpu aHanmze CHOXKUBILIEHCS CYIeOHO-
apOUTpaKHOMN MPAKTUKH U HOPM T'PAKIAHCKOTO 3aKOHOIATEIbCTBA MOYKHO TIPUNTH
K €IMHCTBEHHO BEPHOMY BBIBOJY O TOM, UYTO TPeOOBAaHUE O B3LICKAHUU OCHOBHOTO

AoJjira OTHOCHUTCA K TaKOMY CHOC06y 3alIUThI TIIpaBa, KakK TpC6OBaHI/IC 0
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NPUCYXKICHUU K HUCIIOJHEHHMIO 00s3aTelibcTBa B HAaType. OTO MPOSIBISETCS, B
YaCTHOCTH, B HETIPUMEHEHUH K TaKuM TpeOoBaHusM mpaBui cT. cT. 401 u 404 I'K
P® 006 ycinoBusiXx W OCHOBaHUAX OTBETCTBEHHOCTH. (OCBOOOXKIEHUE OT
OTBETCTBEHHOCTH HE OCBOOOXKIAET OT OOSI3aHHOCTH YIUIATUTH CYMMY OCHOBHOTO
J0Jra, T.€. OT 00513aHHOCTH UCIOJHUTH 0053aTeIbCTBO B HAType (CM., HaApUMep,
[ocraxosienue [Ipesuanyma BAC P® ot 24.02.1998 Ne 6218/97)"".

Msbi pazpensem mnozunuio B.II. ['pubGanoBa, koTopblil kiaccuduuupys
CIOCOOBI 3aIIUTHI IPAKJAHCKHUX MPAB OTHOCUT "B3bICKAHHWE OCHOBHOTO JI€HEKHOTO
jgoira K Tpynme  Ccroco0OB — 3alIMThl  TPAXKIAHCKUX  IpaB, KOTOpbIE
HEMOCPE/ICTBEHHO  HallpaBJeHbl HAa  OXpaHy  HMMYIIECTBEHHOW  cdepbl
yIpaBOMOYEHHOr0 Jula. B TO BpeMs Kak BO3MEIIEHHE YOBITKOB OTHOCHUTCS K
rpynmne Ccrnoco0OB 3allUThl TPAKIAHCKUX TMpaB, KOTOPhIE HMEIOT CBOUM
KOHKPETHbIM HAa3HAUYEHHEM HE TOJBKO OXpaHy MMYILIECTBEHHOU cdepbl
MOTEPHEBIIEH CTOPOHBI, HO U COOTBETCTBYIOIIEE MAaTEpPUAIbHOE BO3JCHCTBUE HA
npaBoOHAPyImIHTEs" .

O60011as BHIIIEU3T0KEHHOE, MBI MIPUIILIM K BBIBOAY O TOM, YTO B MPAKTUKE
POCCHICKOT0 IpaskJJaHCKOr0 000pOTa OCHOBHBIM CIIOCOOOM 3alllUThl HAPYIIEHHBIX
IPpaXXKJAaHCKUX TMPaB B CIy4yae HEUCIOIHEHUS JEHEXKHOro 00s3aTeNbCTBA SIBISETCS
TpeOOBaHUE O B3bICKAHMM CYMM OCHOBHOTO JICHEKHOTO a0jra. B cBs3u c 3tum,
CUMTAEM I1eJIeCO00pa3HbIM, TOMOJHUTL cTathto 12 'K P® Ttakum cmocobom
3aIIMTHl HAPYIICHHBIX TPAXKJAHCKUX MPaB, KaK B3bICKAHUE OCHOBHOTO JIEHEKHOTO

J0JTa.
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